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CHAPTER I
INTRODUCTION

The Kansas Industrial Court Act has the distinction of being
the only one of its kind ever passed. The things it attempted to do
had never been done before in just the same way, nor have they ever
since been imitated. But, to many people, there had been previous
experiments closely resembling the Kansas act of 1920. They pointed
to various acts passed in the latter part of the 19th. century, and
the early part of the 20th.,in such places as New Zealand, Australia,
Canada, and even in parts of the United States as being forerunners
of the Kansas Industrial Court Law. These laws were passed to pro-
vide for the compulsory arbitration of industrial disputes. The Kan-
sas Court of Industrial Relations, also, has many times been referred
to as an attempt at the compulsory arbitration of industrial disputes.
The men who drew up the Kansas act of 1920, however, always claimed
that compulsory arbitration was not the underlying principle of the
experiment. Instead, they called their plan compulsory adjudication
of disputes occurring between labor and capital.

It is not a court of arbitration or conciliation; it is

a court of justice, and in the personnel of that court
there is no man who represents labor from a professional
standpoint, or employing capital from a professional stand-

point -~ they all three represent govermment, with its
pledge of impartial justice.l

l. Henry J. Allen, "Increased Production as a Remedy for Inflation:
The Kansas Industrial Relations Court Plan," Proceedings of the Academy of
Political Science, IX (June, 1920), p. 71.
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As far as this study is concerned it makes no difference which of the
terms is applied to the Kansas act. Both it and the other acts men-
tioned above had one thing in common, they were attempts to prevent
industrial warfare by governmental interference. So, before going into
the history of the Kansas Court of Industrial Relations, we shall
briefly describe how these other govermments attempted to solve the
problem of preventing industrial disturbances. A comprehensive history
of the acts will not be given, merely the main characteristics of each
act. Keeping in mind, thep,the main poinﬁ'a of these laws the reader
will be able later on to see how the problem was approached differently

by the Kansas act, yet will see that there were many points of similarity.
Previous Attempts at Compulsory Arbitration

A look at these early attempts at compulsory arbitration will
show that Kansas was not the fir st govermmental unit to step in and use
its power to prevent labor and capital from carrying on industrial war-
fare. All of these laws are similar in principle and aim, that of find-
ing some way to do away with industrial warfare. Their main differences
are in scope and method. One thing will be noticed throughout, and that
is that every one of these attempts at compelling both labor and
capital to come together in an attempt to iron out their difficulties
grew out of a serious strike, one that threatened the nation with wide-
spread suffering and possible economic ruin. These crises seemed to
point out to these peoples that unless govermment stepped in and re-
quired at least an attempt at peaceful settlement of these disputes

the country would totter on the brink of eventual civil war. Then, we
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find that during times of relatively peaceful industrial relations,
there is little or no agitation from the erection of such a system
which in some ways compels the industrial antagonists to peacefully
settle their controversies.

One of the early outstanding examples of compulsory arbitration
was the Industrial Conciliation and Arbitration Act of New Zealand
passed in 1894. In 1890 New Zealand had had a terrible maritime strike
which devastated the whole of Australasia. It soon spread from the
shipping world, where it began, into a great circle of related indus-
tries. "Merchants and their clerks drove drays and loaded and unload-
ed merchandise; shipowners and their sons and friends took the place
of sailors and stokers; the country went to the edge of civil war."2
The maritime strike was eventually over, but other labor disputes were
looming over the horizon. It was at this time that Mr. W. P. Reeves,
the Minister of Labor for the Coliny, set himself to find a remedy to
prevent the recurrence of such terrible struggles as the maritime
strike had been. Eventually Mr. Reeves hit upon the idea of compulsory
arbitration. He was breading on new ground here as there had been no
previous attempt at this in New Zealand. However, he had come upon
this solution and decided to try it, because in looking over the
experiences of the other countries of the world whose experience

had been confined to voluntary arbitration and conciliation, he saw

2. Henry D. Lloyd, A Country Without Strikes (New York, Double-
day, Page and Company, 19007, Pe 5.
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only a record of failure. Success had been achieved mostly when there
was very little at stake, never when a great strike had either been
threatened or called.

The following are the main points of the Industrial Conciliation
and Arbitration Act as finally amended in 1898.3

(1) It was recognized that it would be difficult to apply
the principle of compulsory arbitration to individual
and irresponsible workingmen, so the law first of all
provided for the organization of industrial workers into
associations or unions, and then provided that the
principle of compulsory arbitration could be invoked by
such organization. Workingmen who failed to organize
themselves in such unions could in no way invoke the
benefits of the law. It also made it easy for employees
to organize into recognized unions, any five persons or
more, by conforming to a few provisions could organize
and be recognized as a union.

(2) In the second place, the New Zealand law did not prevent
private conciliation or arbitration. Industrial agreements
could be made between industrial unions and employers . . .
and they would be enforced the same way as if they were awards
of the court of arbitration.

(3) Now as regards the conciliation and arbitration features
of the law. The law provides for two bodies, conciliation
boards and a court of arbitration. The arbitration court
was to be used only as a last resort, every facility
being offered the disputants to settle their controversy
peacefully before arbitration was compelled.

(a) New Zealand was divided up into as many "industrial
districts" as the Governor thought proper, and for
each of these districts there was to be established
a board of conciliation. It was to have jurisdiction
to settle industrial disputes in that district.
Members of these boards (either 4 or 6) were elected
by the employees and the employers, each electing
an equal number.

(b) Industrial disputes could be brought to this board
either by the workers (unions) or the employers.

3. W. F. Willoughby, "Foreign Labor Laws," Bulletin of the
Department of Labor, No. 33 (March, 1901), Washington: Government

Printing Offlce, 1901, pp. 207-234.



However, after the board once had jurisdiction,
the employers could not use the lockout, and the
workers couldn't strike. Things were to go on as
usual until the board had made its decision. If
the decision wasn't satisfactory to either of the
parties, it had to be taken to the court of
arbitration.

(c) The court of arbitration consisted of a single body
for the whole Colony. The three-man court was app-
ointed by the Governor; one member on recommendation
of the unions, one of employer's associations, and
the third member, who acted as president of the court,
had to be a judge of the Supreme Court. The court act-
ed in most respected as an ordinary court of law, ex~
cept that the procedure was simplified, and the de-
cision was not te be written up in technical language.

(4) The awardsof the court of arbitration were to be enforced
through the regular law courts, but could not be enforced
for longer than a two-year period.

(5) There was no provision for imprisomment for violating the
All penalties were money payments.

This was the essence of the law then. Strikes were outlawed, in
fact were crimes against society. Workers who didn't organize into unions
did not come within jurisdiction of the act, however, and employers who
prevented their workers from organizing could disobey the act. Mr.

Reeves had it in mind that these boards would do most of the work in
handling disputes, and that the arbitration court was to be used only
as a last resort. However, out of 109 cases dealt with by the boards
up to June 30, 1900, 73 went on to the arbitration courts.‘* This

would seem to show that the conciliation boards merely prolonged the
settlement of disputes and served no useful purpose in the compulsory

system.

4. Bulletin of the Department of Labor, No. 40 (May, 1902), Wash-
ington: Government Printing Office, 1902, pp. 552-553.
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Mr. Henry Lloyd wery succinctly stated the underlying philosophy
of this act when he made the following statement.

We cannot understand . . . why compulsion cannot be used

to prevent economic crime, as well as any other crime, or to

repel economic invasion of one class by another, which is

Just the same thing, for all intents and purposes, as the

invasion of one country by another.5
If any one part of any society, then, takes it upon itself to invade
the rights of the others, the State can step in to protect itself, be-
cause the State is composed of all the component parts of society.
This should be kept in mind because it will be seen later that those
who created the Kansas Industrial Court used exactly the same argument
as part of their supporting statements for the act.

At about the same time that New Zealand was starting her ex-
periment in compulsory arbitration, beginnings were being made in
Australia too. In 1894 the Colony of South Australia passed an act
entitled, "An Act to Facilitate the Settlement of Industrial Disputes,"
and it followed in many respects t:he gystem as created in New Zealand.
However, it was more of a conciliation plan than it was compulsory
arbitration. Neither party could compel the other to take the dispute
to a conciliation board, there was no general system of compulsion,
and six years after the law was enacted not a single case had been
tried under it.6

Most of the other colonies in Australia passed, in the late 19th.

and early 20th. century, acts intended to suppress strikes and to cause

5. Lloyd, op. cit., p. 125.

6. Bulletin of the Department of Labor, No. 33 (March, 1901),
Washington: Government Printing Office, 1901, pp. 252-253.
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labor disputes to be adjusted, if possible, by agreement under public
sanction, and in the last resort by the awards of special legal tri-
bunals. The fundamental provision of most of these statutes was that
a strike or lock-out was illegal when other means were provided for
settling disputes.

The Commornwealth itself enacted an act in 1904 entitled, "Comm-
onwealth Conciliation and Arbitration Act." It made provision for a
Commonwealth Arbitration Court. One of the most important provisions
of the act was that which forbade strikes or lockouts under penalty
of 1000 pounds. Thus, the right to strike was denied the Australian
worker, but he was encouraged, as in New Zealand, to organize into
unions so that he could bring his disputes as a unit of workers and
try and get them settled peacefully.’

Next should be mentioned the attempt made in Canada at some
sort of compulsory arbitration system. An act was passed in 1907
called, "The Industrial Disputes Investigation Act." It, as will be
clearly seen, was not pure compulsory arbitration as the system set
up in New Zealand was. The act applied to coal mines and metal mines,
public utilities, including municipal service corporations, transpor-
tation of all kinds, including occupations subsidiary thereto, and to
all agencies of communication. Whenever a dispute arose between an
employer and any of his employees, and the parties thereto were unable

to adjust it, either of the parties to the dispute could make appli-

7. Mary Chamberlain, "Settling Labor Disputes in Australia, " The
Survey, XXXII (August 1, 1914), p. 455.
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cation to the Minister of Labor for the appointment of a Board of
Conciliation and Investigation, to which Board the dispute was to be
referred.' Like the Arbitration court in New Zgala.nd, every board was
to consist of three members, one appointed on recommendation of the
employees, one on recommendation of the employer, and the third chosen
by the above t.wo..8 The main purpose of this act was to prevent and not
prohibit strikes apparently, and did not aim directly at compulsory
arbitration like the New Zealand act.

The act made it unlawful for employers in these industries and
occupations to lock out their workmen or for employees to strike until
this board had investigated the dispute and had made a repox"t of its
findings. After the report of the board had been issued the parties
could refuse to accept its findings and start a strike or a lockout,
whichever the case might be.9 Therefore, if this attempt at conciliation
was a failure, either side could then resort to industrial warfare. The
law merely forbade strikes and lockouts while the dispute was being
investigated by this board appointed by the Minister of Labor. It can
be seen that the actual compulsion didn't extend as far as it did in
the New Zealand act.

The last example to be mentioned before getting into the actual
history of the Kansas law will be the experiment made in the state
of Colorado in 1915. It was patterned somewhat after the Canadian Trades

Disputes Act.

8. Charles W. Eliot, "The Canadian Act," McClure's Magazine, XXX
(November, 1907), p. 149.

9. United States Bureau of Labor Statistics, Monthly Review, III,
No.. 4, (October, 1916), Washington: Government Printing Office, 1916,
pp- 16-190
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The Colorado law created an industrial commission, and confer-
red upon it certain powers as to the adjustment of industrial disputes.
The act made it unlawful for employ‘ers to declare or cause a lockout,
or for employees to go on a strike prior to or during an investigation
or arbitration of a dispute by this industrial commission. The law re-
quired 30 days' notice before a strike or lockout was actually engaged
in. Conciliation efforts were to be carried on during this period to
try and reach a peaceful solution. If thi.s failed, informal conferences
could be held to afford a means at arriving at an understanding. If all
this failed, then a strike or lockout could be called.lo
These, then, were some of the previous attempts at some form of
compulsory arbitration of labor disputes. To what extent was the Kansas
law copied from these? Did they serve as a model for the industrial
court established in Kansas in 19207 Governor Henry J. Allen, who was
largely responsible for the cnactment of the Kansas law, very definite-
ly stated that they did not serve as models for his court. In the first
place he criticized these laws because of the makeup of the boards of
conciliation and arbitration. He didn't believe at all in having either
a representative of labor or a representative of capital of them.
When you, representing employing capital, select your
member of the board of arbitration, and I, representing
labor, select my representative and the two choose the
" umpire, that umpire may do one of three things. He may Jjoin
your side and secure a partisan decision; he may join my

side and secure a partisan decision; or he may dicker back
and forth and secure a compromise. But into the consideration

10. United States Department of Labor Statisties, Mont Labor
Review, X (March, 1920), Washington: Govermnment Printing Office, pp. 216~
217.
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of that board of arbitration, there never comes any con-

cern for the other party in the triangle, the party which

in ever{ essential industry is chiefly concerned, the

public. 1
Thus Governor Allen developed his theory that the greatest sufferer
in industrial warfare was the public, and that the only way that the
public could do something about it was to form a court whereby in-
dustrial disputes were tried and settled in a court like any ordinary
civil suit or crime. But, it was not to be an arbitration board made
up of representatives of labor and capital, as the result was too often
compromise, not justice for all.

Here, then, is where the proponents of the Kansas law made a
differentiation between compulsory arbitration and adjudication. Gover-
nor Allen had no faith in arbitration boards at all. Only with impartial
Judges adjudicating industrial disputes could any form of justice be had
at all.

The chief fault of industrial arbitration, fundamentally,

is not that of commission, but of omission. It is only a
rudimentary and defective form of adjudication not suited
to the handling of sweeping industrial issues. It omits what
is most necessary in adjudication -- namely, inherent and
fairly constructed authority, and the application of police-
power principles.
Governor Allen admitted that arbitration had worked well in boundary dis-

putes and other similar private cases. But he said that in these cases

the paramount interest of the public scarecely ever entered as a factor.

11. Allen, op. cit., p. 74

12. Henry J. Allen, The Party of the Third Part, (New York: Harper
and Brothers, 1921), p. 234.
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Neither was there any class interest involved. In those cases the arbiters
were fairly open-minded because there was no historic or deep-seated pre-
Jjudice to be overcome. Then there was another and more important factor
which most champions of arbitration overlooked. That was that if civil
arbitration failed, the contending parties knew they must resort to a
court of law; hence they were constrained always to accept what their
consciences told them to be reasonably fair by the knowledge that there
always lurked in the background the resort to the process of law, which

13

might not be overridden. ™ In other words, it was the law standing in
the background that made civil arbitration successful. But if industrial
arbitration failed there was no resort to law but to strikes, lockouts,
and boycotts in the majority of cases.

In his book Governor Allen also noticed that throughout the
history of industrial arbitration there had occurred the phenomenon
of swinging from compulsory to voluntary and back again. Neither had
proven satisfactory. He felt that the ideal spirit of arbitration was
inherently that of voluntary agreement, and that it could not be bent
to the form of compulsion. To him an arbitration board did not present
an atmosphere of calm, detached impartiality, but one of prejudiced
and clashing viewpoints, of pulling and hauling and jockeying for
position.ll*

Out of these ideas and theories of Governor Allen, and of

13. Ibid., p. 223.

lltc Ibid-, p. 227.
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others who played an important part in drawing up the Kansas law of
1920, a statute was enacted with the idea in mind of correcting these
failings and evils inherent in conciliation and arbitration.. The re-
sult, #s was mentioned in the beginning, was a law distinctly diff-
erent from any passed before or since its time. The things it was
aiming for were largely the same, industrial warfare must be done
away with, and the people as a whole must be protected by outlawing
this warfare. But the Kansas law went one step farther. It took into
account that if the laborer was to be denied the right to strike to
get redress of his grievances, and the employer the lockout, some-
thing eise had to be provided to give both an equal chance to secure
their rights and insure justice. This was the Kansas Court of Industrial
Relations.

As the Kansas Court of Industrial Reiations was also conceived
out of an emergency period, a brief review will be given of this
crisis as a fitting background for the actual establishment of the

industrial court.
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CHAPTER II -

CONDITIONS LEADING TO THE FORMATION OF THE INDUSTRIAL COURT
The General Coal Strike of 1919

It was mentioned earlier that all of these attempts at com-
pulsory arbitration of labor disputes arose out of great national
emergencies. Mainly, these emergencies were in the form of serious
strikes affecting the country as a whole. The Kansas Court of Indus-
trial Relations grew out of the same sort of circumstances. In this
instance it was the nation-wide strike of the hituminous coal miners
which precipitdeed the experiment in Kansas. In order to give the prop-
er background for the formation of the Court, a brief picture will be
given of the national strike and its spread to the coal fields in
Kansas.

The coal strike of 1919 was merely another manifestation of the
industrial unrest prevalent in the United States during the years fol-
lowing the end of World War I. During the war years the workers in
many industries had refrained from striking, and in some cases had
accepted wage scales proposed by governmental agencies, in order to
further the war effort. With the end of the war, workers in many in-
dustries began to demand a change, demanded higher wages and new
contracts with their employers.

The orders to strike in 1919 were issued directly as the result
of the adoption of the recommendations of the scale committee by the

miners'! delegates at the Twenty-seventh Consecutive and Fourth Annual
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Convention of the United Mine Workers of America, held in Cleveland in

September, 1919.l The Central Competitive Field, made up of Illinois,
Indiana, Ohio, and Pennsylvania, had entered into a contract with the
operators at the beginning of the war, and which was to last for the
duration of the war. It was not, however, to extend later than March

31, 1920. The convention took the position that the war in effect was
over, even though the United States had not signed a peace treaty offi-
cially ending it, and that it was only fair for a new contract to be
negotiated. Because they hadn't had a wage increase for more than two
years, and in view of the fact that the cost of living had gone up great-
1y during that period, they thought it only right that a rise in the wage
scale be granted immediately.

The order calling all union (U.M.W.) bituminous coal miners of
the country to "close production of coal at midnight on Friday, October
31, 1919" was issued from the international headquarters of the union
on October 15, 1919. The order was signed by John L. Lewis, acting
President, and William Green, secretary-treasurer of the miners.2 Lewis
blamed the operators, saying that the union had made a sincere effort
to negotiate a new wage agreement, but that the operators had persisted
in an arbitrary attitude which resulted in a final adjourmment of the
joint wage conference held in Philadelphia, October 11, 1919.. As the

strike order was to include all bituminous coal miners in the United

1. C. E. Stoddard, "Bituminous Coal Strike", U. S. Bureau of Labor
Statistics, Monthly Labor Review, IX (December, 1919), p. 61.

2. Topeka Daily Capital, October 16, 1919.
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States, it was thought to affect around 500,000 miners.

The miners were making a very drastic demand as far as a wage
increase was concerned. They wanted a 60% increase immediately.3 In
addition to this they wanted a six-hour day, a five-day week, and a
few other minor demands. The demand for a five-day week was misunder-
stood by many at the start of the strike. They wondered why the miners
should only have to work 30 hours per week. The fact of the matter was
that the miners were asking for more work rather than for less. Accord-
ing to Mr. George O. Smith, director of the United States Geological
Survey, "in the twelve weeks of February, March, and April the average
working time of bituminous coal miners were only a fraction over 24
hou:t's,"l+ or six hours less than the miners wanted to work. Because of
the seasonal character of coal-mining the mines closed for many days
during the year. The miners, therefore, were askirng for a guaranteed
time of work. It was almost impossible for them to seek employment dur-
ing slack periods because they couldn't know when the mines would re-
open; There were even charges that operators kept mines closed for long
periods in order to keep coal prices up.

After the strike call had been issued the govermment at Washing-
ton stepped in and took measures to prevent it from taking place. Pres-

ident Wilson called on the miners amd operators to continue negotiations,

3. "The Coal Miners' Strike," Current History, XI (December, 1919),
pe 420.

4. "Down to Facts in the Coal Fight," Literary Digest, LXTII
(December 13, 1919), p. 16.
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and if they failed to agree, to submit the controversy to a board of.
arbitration. The operators accepted the proposal but the miners turned
it down. President Wilson then branded the strike as unjustifiable and
unlawful and said that the laws would be enforced. He called attention
to the probable effects on the country of a nation-wide coal strike, but
the miners went ahead with their plans.

Attorney-General Palmer then intervened and said that the strike
was a distinct challenge to the law, that the mines would be protected
by the govermment, and that the Justice Department was preparing to
take vigorous steps against all who conspired to restrict the supply
or distribution of the nation's fuel supply. "All the resources of the
Governmernt would be used," said Attorney-General Palmer, "to prevent
the national disaster involved in the threatened strike."5

The Senate and House voted to assure President Wilson the support
of Congress in maintaiﬁing order during the threatened industrial emer-
gency. The two houses resolved:

That we hereby give the national administration and all

others in authority the assurance of our constant, continuous,
and unqualified support in the use of such constitutional and
lawful means as may be necessary to meet the present industrial
emergency, and in vindicating the majesty and power of the
Govermment in enforcing obedience to and respect for the Con-
stitution and the laws, and in fully protecting every citizen
in the maintenance and exercise of hiz lawful rights and the

observance of his lawful obligations.

On October 31, Judge Albert Anderson of the Federal District Court at

5. "The Coal Miners' Strike", op. cit., p. 422.

6. Congressional Record, 66 Cong., 1 sess., p. 7761.
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Indianapolis showed what he understood by such "constitutional and law-

ful" means. ¥

He issued a temporary injunction restraining John L. Lewis
and other officials of the U.M.W. from taking any further steps in dir-
ecting the coal strike called for the following day. Naturally the issuance
of this injunction was bitterly resented by the miners.

At midnight on the last day of October a large proportion of the
bituminous coal miners quit work, despite the fact that their leaders had
been silenced and prohibited from further activity in promoting the strike.
Meanwhile, the government took steps to insure the workers' protection,
and troops began to move into the various coal fields.

Measures were immediately taken by the government to prevent
profiteering in coal and the Railway Administration took steps and per-
fected plans for the transportation of the coal supplies already on hand.

In the meantime, the miners had decided to fight the temporary
injunction order. They said the govermment had no right to interfere in
the disput;e.8 On November 8, however, Judge Anderson ruled that the bi-
tuminous coal strike was a defiance of the Fuel Control Act (the Lever
Act), was almost equivalent to rebellion, and refused to listen to the
miners! representatives who sought to demonstrate the miners' right to
strike. He then issued an order to the United Mine Workers union to
recall the strike order before November 11, 1919.9 Judge Anderson, in

handing down this order, said, "I consider this rebellion. That is what

7. Topeka Daily Capital, November 1, 1919.
8. "The Coal Miners' Strike," op. cit., p. 425.

9. Kansas City Star, November 8, 1919.
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it is." He went on to say that, "The goverrment is supreme even to the
labor unions.™O He was merely echoing the prevailing opinion among
many people in all walks of life during this trying period of our
history tha there was a real danger from radical labor unionism, and
that they should be curbed by all the powers at the control of the
Govermmert «

After Judge Anderson's order to call the strike off by November
11 was received, a meeting of the district presidents and other offi-
cials of the U.M.W. was called for Indianapolis. They met there, and
after an all-night session and much debate for and against compliance
with the order, the union issued an order calling off the strike. "Gentle-
men, we will comply with the mandate. We do it under protest. We are
Americans. We cannot fight our Govermment. That is all."l:L This terse
statement signified the capitulation of the union to the "majesty and
power of the Goverrment."

The way was open now for negotiation between the miners and the
operators to look for some way of settling the dispute. Another question
that arose at this time was whether or not the miners would obey the
order rescinding the strike and go back to work. In many areas, es-
pecially in the Kansas coal fields, very few, if any, miners reported
for work when the whistles blew at the mines the next day. In some

fields the miners said the order they received abrogating the strike

10. Loc. cit.

11, Kansas City Star, November 11, 1919.
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was signejd by typewritten signatures and they wouldn't obey such an
order. They thought it might be a ruse of Lewis' to get around the in-
Junction order issued by Judge Anderson.

On November 14, 1919, the joint conference of the miners and the
operators began in Washington to try and find some basis for permanent
settlement. For several days there was little or no progress made and
Dr. Garfield, Fuel Adninistrator, appeared before the meeting and told
both the miners and the operators that coal would have to be mined on a
large scale, and produced at a reasonable price. This seemed to be threat
of added governmental intervention and spurred the two parties to buckle
down and really try to reach an agreement. Neither side wanted the govern-
ment to intervene more than it already had. The operators feared govern-
ment operation of the mines and the miners were fearing added coercion
in the form of injunctions.

Segretary of Labor Wilson imnterceded at this stage and proposed
a straight 31% increase in wages. The miners said they would accept this
on the basis of a 7-hour dagr..]'2 The operators refused to accept this how-
ever and Dr. Garfield tried another proposal. He proposed a wage increase
of 14% with the understanding that the price of coal to the public would
not be increased ard that the Government would continue provisionally in
control of prices. He also urged the formation of an advisory body, to
be permanent, with equal representation of miners and operators to get

information regarding the industry which would govern future d:].spu'c.ee.l3

12. "Settlement of the Coal Strike," Current History, XI (January,
1920), p. 25.

13. Ibid., p. 26.
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The operators accepted this proposal, but Lewis turned it down. He
announced that he was standing squarely behind Secretary Wilson's
offer of a 31% wage increase. He took the stand that the Government
was pledged to this increase on the basis of Secretary Wilson's position,
saying that if they didn't stick with it they would be breaking their
word. With this the negotiations reached an impasse.

It was at this juncture that President Wilson intervened in a
personal attempt to settle the controversy. He submitted a proposal of
his oem to both parties and it was immediately rumored that it would be
a.c;:eptable by them bo'c.h.ll+ The actual proposal, however, was kept secret
from the public for several days.

Then, on December 10, 1919, the strike of nearly 500,000 hard
coal miners came to an end when the general committee of the United
Mine Workers of America agreed to accept the plan offered by President
Wilson. The plan, as agreed to, provided for immediate return to work
at a 14% increase in wages over the wartime scale. Operations in the
mines were to be resumed, except as to wages, on the same basis which
obtained prior to the strike. Immediately following the return of the
miners to work the President was to appoint a commission of three men,
including one practical miner and one operator or mine owner in active
business. This commission was to consider further questions of wages
and working conditions. It was also to consider profits of operators and

the proper coal prices. The duties of the commission were to include the

14. Kansas City Star, December 8, 1919.
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readjustment of both wages and coal prices. Its report was to be made
within 60 days and would be accepted as the basis of a new wage agree-
ment.

At last the coal strike was brought to an end, and one of the
greatest industrial battles in the history of union labor in the United
States up to that time reached its climax in a Presidential intervention.
This strike, as do all general strikes in an important industry, had
reached far beyond the confines of the coal mining industry. It had
paralyzed business, manufacturing, and transportation, and caused acute
suffering in many localities. Here, then, lies the beginning of the
Kansas Court of Industrial Relations. To get closer to the actual incep-
tion, however, it will be necessary briefly to review the strike as it

occurred in Kansas.
The Coal Strike in Kansas

When the strike of bituminous coal miners was called by John L.
Lewis in October, 1919, it affected the southeastern corner of Kansas
also. Here were found the Kansas coal mines and District 14 of the Unit-
ed Mine Workers of America. They went out on strike with the rest of the
miners thoughout the United States. The state was brought face to face
with a difficult situation and had to almost strike out blindly in an
attempt to find some way out of the dilemma. Here was born the Kansas
Industrial Court. Governor Henry J. Allen, who was largely responsitle

for the legislation resulting in the formation of the court, has stated

15. Kansas City Star, December 10, 1919.
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graphically the situation faced by Kansas in that winter of 1919, at
least as seen by the chief executive of that state.
Whether government is supreme; whether the nation and
the state were sovereign in their powers and superior to
an organized minority of capital or of labor or both;
whether a helpless people were to be protected against
industrial strife, in the making of which they had no part;
whether the forces that regard neither the name nor the
fundamental principle of democratic govermment, using its
freedom as an opportunity to destroy the spirit of demo-
cratic institutions, should overawe and set at naught the
welfare of the majority; these are the questions that
were at stake when Kansas and the nation faced a fuel
famine, the result of a cigntry-wide coal strike at the
beginning of last winter.
This statement of Governor Allen will show the manner in which he was
judging the crisis, its cause, and its ramifications. He was to be of
the group fearing radical unionism with the resultant decay of our
democratic institutions, and he was to vigorously assert the power of
govermment as being supreme in any matter affecting the welfare of the
people at large. The coal strike and the suffering it brought to many
people proved to him that something, drastic perhaps, had to be done
and done right away. He attacked the situation in Kansas in a vigorous
manner, created a vigorous instrument to prevent future occurrences,
and was this instrument's most vigorous defender throughomt its short
life.
What struck Governor Allen with the most force was the wide-

spread inconvenience and suffering which were brought home to many

people in the state, and the seeming inability of anyone to do any-

16. Henry J. Alleh, "Let the People Freeze," Independent, CI
(March 13, 1920), p. 385.
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thing about it. To him the main question was not that of continuing
industrial production, but of the more basic one of keeping warm and
preparing food. The situation was serious in Kansas because there was
hardly a reserve supply of coal at all, the winter weather was very se-
vere, and people were going around actually begging for a small supply
of coal. Schools and churches had to be closed and all industry shut
down.

After two weeks of this situation had brought no relief, and in
fact had merely intensified the suffering, Governor Allen took precip-
itate action to do something about it. An application was filed with
the supreme court of the state for & receivership for the mining
corporations on the grounds that these corporations were derelict in
their corporate duties. On November 18, 1919, every coal mine in the
Crawford-Cherokee Kansas fields was put in the hands of the receivers.l7
The Court order provided that the receivers

Are instructed to take immediate possession of all of

said property arnd to operate said mines and produce and
distribute, and sell within the State of Kansas, all coal
possible at once. And for said purpose said receivers are
empowered and directed to employ all labor or necessary
agents and make all construction necessary. Said receivers
shall execute their bonds in the sum of $25,000 before
entering upon their duties.l8
It was one thing to put the mines in the hands of receivers, but it was

another thing to get three men to accept the reeceivership. Two of the

first two appointed flatly refused to serve. Both the miners and the -

17. Topeka Daily Capital, November 18, 1919.

18. Ibid.
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operators refused to suggest men to represent them on the board of -
receivers. Finally, three men were found who accepted the responsi-
bility. i

The next problem, of course, was to get the coal then in pos-
session of the state out of the ground and into empty bins. Governor
Allen, himself, went direct to the coal camps, called meetings, arguing
and pleading with the miners to return to their jobs and work for the
state, Realizing that the miners would not and could not return to
work for the operators, Governor Allen appealed to their sense of duty,
to their fealty of citizenship, to the fact that now the State was run-
ning the mines and needed their help to relieve the suffering. He
promised them that they would be paid at the old wage scale until a
new scale was fixed, and then that that scale would be retroactive to
the date they returned to work. It was further proposed that if no
national agreement should be reached by January 1, 1920, the State
would enter into a separate agreement with the Kansas miners. However,
all this came to naught and he was not able to persuade the miners to
return to the mines. The union officials would not permit the miners to
work for the state. The typical attitude was expressed by August Dorchy,
vice-president of District 14, United Mine Workers, when he said "The
public is sympathetic with itself because of a temporary inconvenience,
but indifferent to the fact that hundreds of thousands of miners are
forced to work hard at a hazardous occupation and earn $ little that

they and their families live in . . . squalor."l9 He went on to say

19. Topeka Daily Capital, November 22, 1919.
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that Governor Allen's proposal for the miners to return to work under
state receivership offered the miners nothing that the operators did
not concede before the strike began, that is, that if they went to
work any wage increase granted would be retroactive. Nothing the gov-
ernor could say would get the miners back on the job. He was received,
in the main, courteously, and was listened to respectfully wherever he
went, but that was all.

As the Governor then saw the situation, there was only one thing
left to do, and that was to call for volunteers to mine the coal. This
aspect of the strike in Kansas received much publicity and fanfare, and
was typical of the actions taken by Governor Allen all throughout the
trying period. At least it can't be said of him that he sat back waiting
for something to happen to relieve the situation. He grasped the bull
by the horns and waded right into the wallow.

On November 27 Governor Allen issued a formal call for volunteer
workers to dig coal in the Kansas mines. His attempt to get the miners
" to work for the State had failed utterly and this was his answer to

their negative decision. He inserted the following notice in the paper:

WANTED -- 1,000 MEN

Wanted -~ one thousand able-bodied young
men to dig coal to "keep the home fires
burning" in Kansas. Experience unnece-
ssary. Hardy young men able to take

care of themselves and to wield a pick
amd shovel preferred. Travel expenses
and at least $5 a day guaranteed by the
State of Kansas. Also forty-five engi-
neers to run steam shovels in the Kansas
strip mines, with an equal number of
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firemen. Can use also a limited number
of men accustomed to use of dynamite.
Apply in person, by telegraph, telephone
or by mail, to Governor He Jo Allen,
State House, Topeka, Kansas.

What, just exactly, was the position taken by the state in this matter,
and what were the explicit reasons for taking it? Governor Allen ex-
plained the State's attitude in this manner:

It is the duty of goverrment, and it has the inherent

power, to protect the people whose welfare is dependent

upon it. Facing a desperate situation, through a stoppage

of coal production at the beginning of winter, govermnment

in Kansas is brought to the pass of using all its powers

to protect the people whose suffering will be unspeakable

unless relief is afforded. If government is to mean any-

thing, then its obligation is to prevent innocent people

from becoming the victims of a fuel famine which, in the

course of events, is both unnatural and unnecessary.
In other words, the police power of the state can and must be used to
protect the health, the peace, and the welfare of all the people. This
is important because it is one of the main principles upon which was
built the Kansas Industrial Court.

Governor Allen went on to say that the situation in Kansas, and
in the nation as a whole for that matter, was distinctly a challenge to
government. President Wilson and Attorney-General Palmer had taken
exactly the same attitude towards the situation. According to Governor

Allen, the govermment of Kansas was going to accept the challenge, and

for that reason had called for volunteer workers for the coal mines. He

20. Topeka Daily Capital, November 27, 1919.

21. Topeka Daily Capital, November 28, 1919.
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wanted it understood, however, that it wasn't a strike-breaking enter-
prise at all, and that it was not intended to affect the adjustment
of the issues between the miners and the operators. "But once and for
all it must be understood that the powers of the state now summoned
into action for the protection of its people are above and beyond
those of any association or organization, whether of capital or of
individuals. . . ."22

The response to the call for volunteer workers exceeded the
fondest expectations of the governor. There are no reliable figures,
apparently, on just how many men volunteered, but the estimate is
generally put at around 10,000. They came from all walks of life, from
the colleges, from the stores, from the banks, from the fields and
farms. Many were returned soldiers and sailors. The 1000 who had been
selected were escorted to the coal fields by the National Guard, but
there was little or no violence on the part of miners attempting to
prevent them from mining the coal. Their attitude was only of dis-
belief that anything of real benefit could be accomplished by these
volunteer workers. Their attitude was not belligerent, it was
skeptical.

Governor Allen started the volunteers out at $5 per day, but
later raised the pay by 14%. The men had to work under incredible hard-
ships. They only took coal out of the strip mines, the law prohibiting
them from going underground. The strip mines had to be pumped out, as

they were full of snow and icy water. The machinery was in need of

22. &I c_j.‘b.
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repair. Added to this was the bitter weather which existed all through
the time the volunteers were digging the coal. But they all seemed to
be willing to put up with the inconvenience to get the coal dug. Friend-
ly rivalry developed between delegations from rival colleges to see who
could get the most coal out. A great quantity of coal was not mined, but
enough was produced by the novice miners to aid localities in which the
need was particularly acute.

While the volunteer workers were still in the pits word came out
that Governor Allen was proposing the calling of a special session of
the state legislature to appropriate money to pay the expense of the
receivership and maintaining order, and also to discuss statutes which
would eliminate strikes altogether.

On December 12, after the national coal strike had been settled
on the basis of President Wilson's proposals, Alexander Howat, president
of District 14, United Mine l.orkers of America, ordered the miners back
to work. The job of the volunteer miners was done.

On December 17 the coal mines of southeastern Kansas were returned
to the owners. At the same time Governor Allen announced that the legis-
lators at the special session of the state legislature which was to meet
in January, 1920, would have a pleasant surprise waiting for them. He
said they would not be asked to pay the expenses incurred during the
state's operation of the coal mines. He announced that every item of
expense incurred by the state in effecting the receivership, in hiring
and transporting the volunteer workers to the mines, and in paying their

expenses and wages could be met out of the proceeds of the receiver-
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ship.23

Just what had these volunteer miners accomplished during their
brief stay in the Kansas mines? It was reported that 600 Federal
troops and 1,200 Kansas National Guardsmen were in the Kansas fields
at one time or another. Also approximately 1200 volunteer workers
engaged in operating the strip pits. There were approximately 145
cars of coal mined in the Pittsburg district alone, which was énough
to furnish temporary relief to 23,200 families, 500 lbs. of coal
being available to each family.zh

Thus came to an end the national bituminous coal strike during
the winter of 1919. In its wake it brought the creation of the first,
and only, truly industrial court, one that vigorously took hold of
the problem and held out a solution it sincerely believed would be
the death of industrial warfare. The story of that court's creation,
its successes and failures, and its demise will be the theme of the

remainder of this paper.

23. Topeka Daily Capital, December 18, 1919.
24. Topeka Daily Capital, December 14, 1919.
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CHAPTER III

CREATION OF THE COURT

It has already been seen that Governor Allen felt very strongly
about the coal strike in Kansas, the refusal of the miners to even
work for the state, and the suffering brought to many homes because of
the cessation of work. During the weeks of the crisis he was beginning
to formulate his plan which he felt would put an end to such warfare
between the forces of labor and those of capital. We find in him a
preoccupation with the whole industrial situation over the nation. He
was beginning to feel that the labor leaders were largely responsible
for the wave of unrest sweeping the country. This was during the
fundamentalist revival following the World War and it wasn't hard to
associate labor leadership and strikes with radicals, Keds, and un-
Americans. However, the resu't which arose out of the hansas creation
was not merely a repressive measure directed against these .aen. While
Governor Allen believed that the only way to do away with industrial
warfare was to outlaw it, he still realized that something in its
place had to be provided so that both labor and capital could some-
how find redress for their grievances.

As early as December 8, 1919, word was announced that "new laws
looking toward the establishment of industrial courts” might result
from the proposed special session of the legislature which was to meet

in January, 1920.l It was also announced that arbitration might be

1. Topeka Daily Capital, December 8, 1919.
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compulsory if the kind of legislation expected was put through. Then
on December 9, 1919, it was announced by Governor Allen that "the
first industrial court the world has ever known will be established
in Kansas,"2 that is, if the legislature called into extraordinary
sess;on for January 5, would take action in accordance with suggestions
upon which he would urge immediate action.

Before going into the recommendations made to the legislature
by the governor, something should first be said as to the origin of these
recommendations. Where did Governor Allen find his industrial court? It
was not completely original with him at all. Mr. William L. Huggins of
Topeka was mostly responsible for the original idea, and for the actual
drawing up of the bill as presented to the legislature. Mr. Huggins, a
Topeka lawyer, happened to be thinking along the same lines as Governor
Allen about the industrial situation; and when Allen became familiar
with Huggin's beliefs he prevailed upon him to translate them into
definite form. On October 30, 1919, Mr. Huggins had delivered an address
before the Topeka Rotary Club, at which time he developed his thinking
along the lines later made part of the industrial court. It wgs after
reading this speech that Governor Allen got together with Mr. Huggins,
out of which meeting the legislation was born.

What were these ideas held by Mr. Huggins which so impressed the
governor and others attempting to find a solution of industrial warfare?

In the first place he saw the industrial strife then raging over many

2. Topeka Daily Capital, December 9, 1919.
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parts of the United States as a distinct threat to our democracy. It
was a momentous problem which had to be solved by peaceful means. Hav-
ing in mind the threatened coal strike of November, Mr. Huggins said:

When the responsible head of an almost all-powerful indus-
trial trust peremptorily and contémptuously refuses to meet
and confer with representatives of employees on matters re-
lating to wages and working conditions or other matters of
interest to such employees, when he refuses to arvitrate
matters in dispute, when he denies the right of the working-
man to bargain dollectively, he commits acts of tyranny which
should not be, cannof be, and will not be tolerated any long-
er by a free people.

Then Mr. Huggins had something to say about the other side of the pro-

blem too.

On the other hand, when the duly elected representatives
of a great labor trust presents to employers demaunds, justiti-
able or injustifiable, and couples these demands with a threat
that if his requirements are not promptly complied with he will
call out on strike a half million workingmen and thereby
paralyze industry and cause fncomparable nation wide suffer-
ing among his fellow citizens, iie also commits an act of
tyranny which is without parallel in the history of free
governments, and one which, in the new industrial code which
we must have, should be denominated "treason" and penaiized
accordingly.L

This was strong language indeed, but to many far-thinking indiviauals,
that was just the kind of language, coupled with action, that was need-
ed to find some way out of the maze. It can be seen, then, that this new
industrial code that Mr. Huggins mentioned would have as a vital part of
in the outlawing of the strike, the boycott, ana the lockout. However,

and we have mentioned this previously, the solution had to go far deeper

3. William L. Huggins, Labor amnd Democracy, (New York: The Macmillan
Company, 1922), p. 130.

L. Ibid., p. 131.
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than that. : g

In his Rotary speech Mr. Huggins went on to point out that in
justice and fairness the right of the worker to strike could not be
taken away from him unless he was given something better as a means
of defense. He realized that then the worker had no other means of
defense and that he had to be provided with something. That something
turned out to be an impartial industrial court meant to give just
adjudication to labor disputes, the same way that ordinary courts
did to civil and criminal suitse

Mr. Huggins also mentioned something else in his speech which
later became one of the main foundations of the Kansas Court of Indus-
trial Relations. That was the principle of "public interest". This
principle had long been applied to public utilities and the railroads,
and the essence of this principle is that the public has interesté&:
which transcend the private interests of those engaged in providing the
necessities and comforts of life to the public. The statute enacted by
the Kansas legislature extended this principle to include many more
industries than the two mentioned as generally having been considered
as being affected with a public interest. Along this line Mr. Huggins
said that the new industrial code which should be develaped should
provide that all lines lof industry whose business affected the pro-
duction or distribution or cost of the necessaries of life be impress-
ed with a public interest, because they affected the entire public, and
that in case of any dispute which might affect the operation of such

industry, the matter should be taken into court, investigated and ad-
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judicated.5 This was later incorporated into the Kansas statute.

After having mentioned the taking of industrial disputes into
court, Mr. Huggins brought up the question as to what kind of court
was needed, and whether or not the present court system might not
suffice for this purpose. If it would not he was in favor of creating
one that would. It seemed to him that there should be lawful means to
adjudicate industrial conflicts the same way in which civil and criminal
disputes were taken care of. He made it clear that he was advocating a
court, not a commission or a committee, and he wanted adjudication, not
arbitration.

The last thing mentioned by Mr. Huggins in his Rotary speech
which was eventually made part of the new "industrial code" in Kansas,
was the theory that the businesses affected with a public interest
should be required to operate continuously unless a court of competent
Jjurisdiction should find justifieble causes for discontinuance.He had
in mind the rumored practice of many industrialists who curtailed
production in certain seasons in order to raise the price or keep it
at a high level.

These, then, were to be the main underlying and guiding principles
to be included in the legislation asked of the special session by Gover-
nor Allen in January, 1920. On January 5, 1920, Governor Allen was in-

vited before the joint session of the legislature to deliver his message

5. Ibid., p. 137.
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in person. Before explaining the proposed legislation he delivered a
brief preliminary statement concerning past labor troubles in Kansas,
and also warned the legislators against the efforts of the organized
lobby to defeat the purposes of the special session.6 He produced
statistics to show that from April, 1916, to December, 1918, there had
been 364 separate strikes at the individual mines in the State of Kansas.
He pointed out how small had been the victory of the miners in these
strikes by saying that the record of the operators proved that the
amount of dollars and cents gained to the strikers was $784.84. The
total loss to miners in wages, as figured at the scale rate per day per
man, on account of these strikes was $1,006,454.41. According to the
governor there had been on the average 11 strikes per month in the coal
fields of Kansas, and that most of them had been called on trivial
grounds.

He mentioned that most of the miners would favor the new legis-
lation if they were left to their own initiative, because it would pro-
tect them in their desire to work and would prevent the needless closing
of the mines, either on account of strikes called by their officials or
for any unjust shutdowns by the operators. Then he accused the labor
leaders of urging the miners to fight the legislation, labor leaders
who made their living off labor controversies. He specifically accused
the Four!{ Railway Brotherhoods of leading the fight against the proposed

legislation.

6. Preliminary statement appears in pamphlet, The Court of Indus-
trial Relations, Topeka, 1920, pp. 3=4.
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After delivering the preliminary statement Governor Allen went
right into his regular message outlining the proposed legislation. In
the beginning he reviewed the coal strike in Kansas, how the people had
suffered from lack of coal, the heartlessness of both operators and miners
union officials in not even providing coal for hospitals, and how the
state was finally forced to take over receivership of the mines and oper-
ate them to alleviate widespread suffering and possible death.

After reviewing the growing quarrel between capital and labor,
Governor Allen said he had come to the conclusion that no progress had
been made toward the provision of a just and orderly basis of solution.
Then too, the largest party at interest, the public, scarcely ever re-
ceived a hearing.

I believe the time has come, in the increasing industrial

life of the country, when a tribunal should be established

which shall have the power to take under its jurisdiction

the offenses committed against society in the name of indus-

trial warfare, a tribunal which shall have the authority to

meet industrial discontent, before it crystallizes, by a

careful oversight and regulation of the conditions of labor

before any injustices are allowed to fester and breed class

hatred and bitter antagonisms.7
According to Governor Allen there was no reasons why govermment should
not have the same power to protect society against the ruthless offenses
of industrial strife as it had always had to protect it against recognized
crime. The industrial court, which he hoped to create, was to provide a

substitute for strikes and lockouts and protection for the public from

abuses arising out of industrial controversies.

7. House Journal, State of Kansas, Special Session, 1920., p. 8.
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Governor Allen also touched upon the growing radical labor
movement, saying that it was attempting to set up a system of intimi-
dation which set govermment at naught. He went on to say that he knew
labor had bettered itself by organization and threats of strikes against
capital for advantages they should have been given willirngly. But, he
said, the trend now was toward a situation which made it clear that the
final appeal in labor controversies should not rest on the issue of
industrial warfare.

In my judgment the legislation enacted should not deny

to labor the right to collective bargaining, but it should

establish something saner and juster, when an effort at

collective bargaining has failed, than recourse to strike.

Arbitration has never provided a guarantee of justice

because at best it leads only to a compromise, and into

the deliberations of a board of arbitration there seldom

comes a representative of the public, which, in the con-

troversiessaffecting essential industries, is chiefly

concerned.
It is seen that the governor was very much impressed by the fact that
the public, through the state, should have an effective voice in the
settlement of labor controversies. The suffering of various commurities
during the coal strike had touched him deeply, and made him antag-
onistic to those agencies he held responsible. This doctrine that
these so-called "essential" industries were so important that they
were subject to state regulation was not a new one. The United States,
and many of the individual states, had had laws providing for the
regulation of railroads and public utilities for several years.

Saying that legislation was imperatively needed, Governor Allen

8. Ibido, P 9.
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wanted a law:

l. Declaring the operation of the great industries affect-
ing food, clothing, fuel and transportation to be im-
pressed with a public interest and subject to a reason-
able regulation by the state.

2. Creating a strong, dignified tribunal, vested with power,
authority and jurisdiction to hear and detemine alil
controversies which may arise and which threaten to hinder,
delay or suspend the operation of such industries.

3. Declaring it to be the duty of all persons, firms, corpor-
ations and associations of persons engaged in such industries
to operate the same with reasonable continuity, in order
that the people of this state may be supplied at all times
with the necessaries of life.

4e Providing that in case of controversy arising between em-
ployers and employees or between different groups or
crafts of workers which may threaten the continuity or
efficiency of such industries and thus the production or
transportation of the necessaries of life, or which may
produce an industrial strife or endanger the peaceful op-
eration of such industries, it shall be the duty of said
tribunal, on its own initiative or on the complaint of
either party, or on the complaint of the attorney-general,
or on complaint of citizens, to investigate and determine
the controversy and to make an order prescribing rules amd
regulations, hours of labor, working conditions, and a
reasonable minimum wage, which shall thereafter be observed
in the conduct of said industry until such time as the
parties may agree. ,

5. Providing for the incorporation of unions or associations
of workers, recognizing the right of collective bargaining
and giving full faith and credit to any and all contracts
made in pursuance of said right..

6. Providing for a speedy determination of the validity of any
such order made by said tribunal in the supreme court of
this state without the delay which so often hampers the
administration of justice in ordinary cases.

7. Declaring it unlawful for any person, firm, corporation or
association of persons to delay or suspend the production or
transportation of the necessaries of life, except upon
application to and order of said tribunal.

8. Declaring it unlawful for any person, firm, or corporation
to discharge or discriminate against any employee because of
participation of such employee in any proceedings before said
tribunal.

9. Making it unlawful for any person, firm or corporation engaged
in said lines of industry to cease operations for the purpose
of limiting production, to affect prices or to avoid any of
the provisions of this act, but also providing a means by
which proper rules and regulations may be formulated by said
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tribunal providing for the operation of such indus-
tries as may be affected by changes in season, market
conditions, or other reasons or causes inherent in
the nature of the business.

10. Declaring it unlawful for any person, firm or corporation,
or for any association of persons, to violate any of
the provisions of this act, or to conspire or confederate
with others to violate any provisions of this act, or to
intimidate any person, firm or corporation engaged in such
industries with the intent to hinder, delay or suspend the
operation of such industries and thus to hinder, delay or
suspend the production or transportation of the necessaries
of life.

1l. Providing penalties by fine or imprisonment, or both, for
persons, firms, or corporations or associations of persons
wilfully violating the provisions of this act.

12. Making provisions whereby any increase of wages granted to
labor by said tribunal shall take egfect as of the date of
the beginning of the investigation.

This was a large order and was a far-reaching program, which, if passed,
would project the state right into the middle of the industrial life of
Kansas. It was taking the state into radically new fields. Strikes, boy-
cotts, and lockouts were absolutely prohibited. The operator of one of
the essential industries couldn't suspend his operations whenever he
wanted to, the court had the last word on that. Minimum wages, hours of
labor, and working conditions were all to come under the purview of the
industrial court. It can readily be seem that many issues would inevit-
ably arise out of the application of this act, there were many points
at which the act could be attacked as violating freedom of contract,
due process of law, and other rights coming under the protection of the
Fourteenth Amendment to the Constitution. Naturally, a statute as all-

embracing as this one was, and one that had no precedents, was bound

9. Ibid., pp. 10-11.
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to be challenged by those directly affected by its operation. The story
of those challenges and their results is reserved for a later section
of this paper.

These things which Governor Allen desired .to incorporate into the
legislation he was asking for is a brief outline of the final provisions
of the Industrial Court Law. Just what did the state think it could accom-
plish by passing such a law? For one thing they felt that strikes, lock-
outs, boycotts and blacklists unnecessary and impossible by giving labor
as well as capital an able and just tribunal in which to litigate all
controversies. ~'fhey thought they could insure the people a steady and
continuous supply of the so-called '"necessaries of life". This was to
prevent a recurrence of the situation during the coal strike. It was
held that by stabilizing production of these goods, the price to the
producer and consumer would be stabilized as well. They were going to
insure labor steadier employment by keeping the industries running con-
tinuously, and insure a better wage by setting a minimum wage scale. The
result of all this being, of course, the prevention of the colossal
economic waste which is always a part of industrial warfare.

So this was to be Kansas' answer to the growing industrial struggle
permeating every part of the United States. Radical labor and selfish
capital were to be constrained and held to the level of the public in-
terest in their relations with one another. There was no doubt but what
something was needed. Even the International Executive Board of the
United Mine Workers of America, pointing to the situation in Kansas, had

agreed that the situation had become intolerable. They issued a special
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reportlo in which they recognized that District 14 (comprising the Kansas
fields) had been in one continuous turmoil. The report stated that it had
been the practice to allow all the outlying districts of the union to
enter into "district agreements", which provided for tribunals to which
grievances were submitted for adjustment when disputes arose between
employers and employees. It went on to say that for some time past the
procedure adopted by the Kansas mine workers by which their grievances
were adjusted had become such a howling farce that the people of Kansas
went to the other extreme and enacted the industrial court, believing
that the Mine Workers had become an organization of contract-breakers
and composed of an irresponsible membership. This very concisely stated
the prevailing belief of many persons in Kansas, including Governor
Allen.

At any rate, the gauntlet was down and the struggle was on. The
struggle was to come after the enactment of the law, however. Apparently
the same feeling toward the situation had pretty well affected the
people of Kansas as was held by the architects of the industrial law.
There was to be little difficulty in pushing the ©bill through the
special session of the legislature. Labor, capital, and representatives
of the public were all given a hearing at the session, but it was fairly
well understood by most that it was nothing more than display. The temper

of the times insured a quick and easy passage.

10. Official Statement by the International Executive Board,
United Mine Workers of America, in regard to the Kansas Controversy,
International Headquarters, Indianapolis, Indiana, p. 4.
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Even though their arguments had no affect on the ultimate pass-
age of the act, we should look briefly at what these various factions
thought of the proposed industrial court. Speaking for labor s and pre-
senting their attitude, was Mr. Frank P. Walsh, a lawyer representing
the Four Railway Brotherhoods. He had represented labor in the courts
for years.
Government has nmeither the constitutional nor moral right
to take away the right to strike. Labor is not a commodity,
to be bought and sold, nor can the workingman be constitution-
ally held, nor can he be morally expected, to observe a con-
tract for his'labor if unde{lnew conditions that contract does
not seem to him reasonable.
His main attack against the bill was based on what he called the funda-
mental and inherent right of labor to work for whom it chooses; when it
chooses, and on what terms it was able to wrest. He called the statute
state socialism in that it gave to a bureau the right to regulate, con-
trol, and in emergency, to operate, industries, includirg transportation.
Later on in his same speech he expressed the hope that the Federal
Govermment would continue to operate the railroads, and transport all
products at cos’c..12
Mr. Walsh spent much time, he spoke most of one whole day, in
attacking capital, corporate interests, profiteers, and big business
generally. He mentioned their huge profits during the World War. After

his tirade against business, Mr. Walsh got right down to the Court itself.

"As for us (labor), we oppose évery line and every clause of this bill --

11. Topeka Daily Capital, January 9, 1920.

" 12. loc. cit.
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except the object sox.lgl'n:.."l3 He thought it would completely strike

down the labor movement in Kansas. He took the line that there could
be no final settlement of the labor struggle, that it was bound to
continue as long as mankind advanced. He thrust aside the fears of
many that it all would lead to Bolshevism or Communism by saying that
he had every confidence in his country, that such ideelogies just
couldn't possibly find a place in our scheme of things.

Walsh attacked the bill as infringing the 13th. Amendment to the
Constitution, which forbids slavery or inwoluntary servitude except as
a punishment for crime. In closing, Mr. Walsh said that the law gave to
a board created by human minds, "powers that were an attribute of the
Almighty."

Mr. J. I. Sheppard, representing the State Federation of Labor,
also made a speech before the legislature on behalf of labor.l'+ He made
more of a hit with the legislators than did Walsh. He first declared
himself in thorough accord with Governor Allen's handling of the coal
strike in Kansas. He said that Alexander Howat, president of District
14, had been wrong in his action during the strike. He defended Howat,
who was to prove a mighty thorn in the side of the industrial court through-
out its entire existence, however, at the same time making a plea for labor
and its troubles. He pictured Howat as a big-hearted and patriotic man

who did wrong because his viewpoint was wrong. He pointed out that Howat

13. Loc. cit.

14. Topeka Daily Capital, January 10, 1920.
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had been fighting for the miners for yezrs and all he had ever gotten
for them had been by tooth and claw. "It is the only way labor has
obtained what rights it has now, armd while I deplore his stand, I do
not condemn his motives."
Mr. Sheppard approved of the industrial court measure, except for
the penalty clause.
I know the old tooth and claw business has got to stop . . .
But your jail and penitentiary law puts the claws deeper into
the matter. The strike penalty is a bad thing. You are depriv-
ing us of the right to use force, but you use force against us.
Don't write the law of force into this statute. Write the Golden
gule inﬁo it. Provide for your court, make its finding§ publig,
ut don't make laber a criminal for fighting for its rights.
In other words, take all the teeth out offthe law, and create a mere ar-
bitration court with no power whatever to enforce its decisions. Mr.
Sheppard apparently overlooked the fact that when it came to fighting
for bread and shelter, money and profits, the Golden Rule was most often
lost in the shuffle someplace. csheppard suggested that the law be written
so that in case the employer.and employee finally couldn't agree, the
state would step in, as it did in the coal strike, and take charge of
the property. The paper reported that no member of the legisilature was
unkind enough to remind Sheppard, when the time for questions came, that
that was just what happened in the coal strike, and the miners refused to
work when the state did take charge, with the result that the governor
had to call for volunteers to dig coal, and for the National Guard to

insure protection for them.

15. Loc. Cit.
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Mr. John S. Dean, of Topeka, and representing the employers,
also made a speech opposing passage of the bill.16 Mr. Dean, apparent-
ly, presented the most logical legal arguments against the measure that
had been heard during the three days of discussion. Dean tock the view,
and stuck closely to it without any excursions into other fields, that
the measure was unconstitutional, as it undertook to confiscate property
and provided for involuntary servitude. There was one striking difference
between the arguments of Dean and those presented by Sheppard the day be-
fore, but their attitudes toward the bill were much alike in one respect.
They wanted the penalty clause changed. Sheppard had wanted the penalty
against the workingman stricken out, but the provisions bringing indus-—
tries under regulation by the proposed court he thought were all right.
Dean, on the other hand, want ed the industries left more or less alone,
but wanted the penalty clause against strikes inserted in the measure,
but purely under th; police powers of the state.

This, after all, was natural on both their parts. Labor had always,
and does today, vigorously oppose any restriction on their right to
strike. Capital, on the other hand, shies away from state regulation of
any kind. Dean went on to urge that the measure should be amended to
eliminate the sections giving the court the "confiscatory" powers re-
ferred to, and the right to regulate private industries. He said that if
these provisions were left in the bill, the courts would declare it un-

constitutional. How right he was later proved to bel

16. Ibid., January 11, 1920.
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Next, it was the turn of Mr. William L. Huggins, the man who did
most of the drafting of the measure, to answer these opponents of the
bill. Mr. Huggins was representing the public in his speech before the
legisla.ture.l7 In the beginning Mr. Huggins took issue with Mr. Walsh
corcerning the definition of the word "democracy", a very elusive term
at best. As he remembered the speech made by Mr. Walsh before the legis-
lature, he recalled that that gentleman had said he approved of the
methods used by the Four Railway Brotherhoods at the time of the passage
of the Adamson Act, that is, pass the law or suffer a nation-wide tiéup
of the railroads. Then he recalled Mr. Walsh's statement favoring democ-
racy. To Mr. Huggins that wasn't government by the people, of all the
people, nor was it for all the people. That was coercion to favor one
group, merely one unit of that "all the people."

Mr. Huggins also scored Mr. Walsh's statement saying he approved
of the methods used by the Kansas miners during the coal strike. He was
referring to such things as their refusing coal to hospitals, schools,
and other needy institutions. Mr. Huggins also thought that Mr. Alexander
Howat was a very able man, but that he was misguided from having viewed
the abuses perpetrated on the miners for so many years.

One of the fairest portions of the bill as far as labor was concern-
ed, said the drafter of the original bill, was the fact that the poorest
working man could come into the court with his case, without posting bond,

the court would collect his evidence, and handle his case for him without

17. Speech Delivered Before the Kansas Legislature by W. L. Huggins,
January 9, 1920, State Printing Plant, Topeka, Kansas, 1920, pp. 1-18.
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one cent of cost to himself. If the worker didn't think he had received

Justice from the industrial court, he could have his case taken for him
to the state supreme court. Mr. Huggins couldn't see how anybody could
be against this section of the bill, having in mind the statment of Mr.
Walsh that labor was against every line of the proposed law.

He scoffed at the argument that the bill was anti-union, saying
that surely taking away the right to strike was not a death-blow to
labor unionism. Wasn't there something more in unionization that just
the right to strike down their opponents by force? Besides, the worker.
had a right to quit his job any time he wished, but couldn't conspire
with others to do the same. The worker would do so, however, with the
understanding that after he quit his job someone else was perfectly right
in getting his job.

The spectre of Bolshevism also entered into Mr. Huggins's arguments
supporting his bill.. To him, any laboring man who put his union first,
above the welfare of his state or country, was a bolshevist. In other
words, this could easily lead into the so-called "dictatorship of the
proletariat.® To him, the only thing wrong with the American labor move-
ment was just that. The radical leaders, and the ideas they had imported
from Russia, had gotten into the movement and got a voice im it. The
loyal element, meanwhile, remained inarticulate. "That is what is the

matter with it - — nothing else."®

18. Ibid., p. 13.
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To me, this seems to be one of the basic fears lying behind the
Kansas experiment of 1920. Too many times this fear of radicalism is
mentioned by the men responsible for the drawing up of the measure to
think that only a sincere feeling that something should be done to com-
pose the struggle between capital and labor was the guilding motive of
those creating the law. Certainly this was part of it, but it stemmed
from the belief, and fear, that if this composing wasn't done soon there
would develop a dangerous threat to our govermnment and way of life. I
would like to quote part of the conclusion of Mr. Huggin's speech be=-
fore the legislature, because I feel it summarizes this basic drive of
those bringing up the measure.

I think this is the most serious time in the history of this
republic outside of the first three years of the civil war. I
bar no other period. The statement by Mr. Walsh that there is
no danger from bolshevism goes contrary to the known facts.

The govermment of the United States is hunting down, arresting,
putting in jail, and deporting thousands of these agitators,

and I don't believe they ever will get near all of them, because
some of them are too smart to get caught.. We are challenged by a
soviet goverrment, we are confronted by a condition where a
considerable portion of the people in this country say that
their first duty is not to the government of the United States,
but some other govermment, a govermment within a goverrment; a
government that is more powerful than the goverrment of the
United States, a government that demands their first loyalty.
There are too many who believe that. They never deport enough
of them. Any man who says: "My first duty is to my union, or to
my church, even, or to my lodge — - I owe no allegiance to the
government of the United States nor to the State of Kansas that
I will not freely set aside if my union . . . tells me to" - -
no man who believes in that is a good citizen. No man who acts
in this manner should be granted the protection of the law which
he despises, and no penalty that yeu can irpose upon that kind
of a man is too severe.

19. Ibid., p. 18.
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This also served as a final reply to those who said they favored the
law, but were opposed to the penalty provisions of it.

These, then, were the main arguments for and against the indus-
trial court bill as presented before the special session of the Kansas
legislature in January, 1920. Mr. William Allen White was also invited
to speak on behalf of the public before the legislature and did so on

January 12, 1920.%°

His arguments supporting the measure were largely
taken up with the belief that eventually both capital and labor would
look upon the Kansas act as that which finally emancipated them from
their own strangle hold on each other, and that which established an

equitable and living relation between them.
Passage of the Law

Immediately after the introduction of the industrial court measure,
labor leaped into the fray with all its fury to try and defeat it. Mr.
Alexander Howat, president of District 14, United Mine Workers of America
led the struggle against the law. He foresaw absolute slavery for the coal
miners, and all other classes of labor in Kansas, if the bill was passed.
He called it the most drastic and vicious bill against labor that was
ever heard of; it would put the workers at the absolute mercy of the
employers; they would be brutalized and oppressed more than ever before;

and it would completely destroy the usefulness and effectiveness of the

20. Kanszs City Star, January 12, 1920.
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labor movement.<l He urged every member of the union to use his utmost
effort in defeating the proposed legislation.

It wasn't long, however, before labor realized that the cards
were stacked against them and that they would be unable to defeat the
law. The labor lobby in Topeka then turned its fight to strike out the
penalty clause of the bill. This was the clause that provided for the
enforcement of the measure, and to remove it, would have been to simply
create a court of investigation without the power to have a court of
competent jurisdiction enforce its orders. This was just what labor
wanted as it would have still left the strike as the final solution of
all labor controversies with capital. .

Those favoring the bill, however, said there would be absolutely
no compromise with the penslty clause.2* They said that if the people of
Kansas wanted the law they should prevail upon their representatives to
keep the penalty clause. To them a law without the penalty clause would
be nothing. They saw that exactly the same sort of situation which brought
on demand for the bill, meaning the 1919 coal strike, could take place in
Kansas again the next winter and the people would be powerless to prevent
it. No, if there was going to be an industrial court law, one worthy of
the name, it would have the power to enforce its orders and decisions.

The Kansas Industrial Court Act was not a partisan measure, support-
ed by one party and opposed by another. It was created by the Republicans,

but was just as vigorously supported by the Democrats of the state. On

21. Ibid., January 10, 1920.

22, Loc. cit.
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January 13 the Democratic members of the legislature held a caucus and
voted to support the industrial court bill. They announced, however,
that they would attempt to amend the bill so as to make the members of
the court elective after the first term.43 The law made provision for
their appointment by the governor. Whether this amendment passed or not,
they announced they would support the bill.

The Kansas Industrial Court Act had been introduced into both
houses of the legislature as companion bills on January 5, 1920. In the
senate the bill went to the judiciary committee. This committee in the
senate wrote an important amendment into the act. This amendment prohibited
the "check-off" system at the Kansas coal mines.2b’ Under the check-off
system, the coal operators were compelled to collect union dues and fines
from their union employees and turn the money over to the union officials.
The money was held out of the miners' pay envelope and the result of the
system was that the mine operators were made the real support of the union.
No miner could work without paying his dues and he had no way of resisting
the imposition of any fine the union might impose. The system left the
mine laborer at the absolute mercy of the union, the amendment was finally
dropped.

The bill passed the senate by a vote of 33 to 5. The senate, upon
convening, voted as a committee of the whole to recommend the measure.
Little oratory or time was wasted in the quick passage of the act. The

bill was voted on section by section, and the senate voted down the

23. Ibid., January 13, 1920.

24. Ibid., January 14, 1920.
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Democratic amendment to make the Judges elective. It was passed as it
had come from the judiciary committee.25
As mentioned above, the original bill was introduced into both
houses as companion measures. Both houses proceeded to pass their own
measure. The result was that there were a few differences outstanding
between them. The two bills differed only in three essential points, all
three being amendments adopted by the house. They broadened the powers
outlined in the original draft. They (1) allowed the industrial court to
regulate profits, prices and wages of all industries engaged in the sale
or barter of food or food products, (2) required labor contracts with
unions to be approved by the industrial court before they became binding,
and (3) prohibited any "closed shop" contract with labor or‘ganization.26
The senate voted not to accept the house amendments, so a confer-
ence was needed between representatives of both houses to iron out the
differences. Two conferees were appointed from each house to accomplish
this. Points 2 and 3 seemed to be those most outstanding between the two
houses. The senate was apparently di sposed to grant the nouse contention
that there should be some tribunal in which retail prices might be con-
sidered and regulated, but that it should be worked out in a separate
bill and not tied in with a measure intended to deal only with industrial

controversies and thus endanger the constitionality of the entire

measure. The result was an agreement which didn't materially affect the

25. Ibid., January 16, 1920.

26. Ibid., January 17, 1920.
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original senate measure.27 The amendment in regard to retail price-
fixing was written into a separate bill, and the open shop amendment
and the one requiring labor conmtracts to be approved by the new court
were dropped entirely. Both houses approved of the conference report.28

As was mentioned the measure passed both houses on January 16,
1920, subject to the later agreement on the conference report. [t might
be well to glance just a moment at the vote as it occurred in both houses
on the bill. It has been seen that the vote in the senate was: Yeas 33,
Nays 5, absent or not voting, 1.29 Three Republicans amd two Democrats
voted against the bill. A Republican abstained. These men who voted
against the measure were from Leona, Fort Scott, Girard, Jichita, and
Galena. Most of these towns were in the coal-mining district. The
abstainer was from Kansas City. James Malone, who voted aye on the
measure explained his vote in the following manner, which showed that
he was apparently thinking more level-headed than were some of his
collieagues.
In my Jjudgment we are acting with too much haste in en-
acting this legislation at this time. At this moment of un-
rest and discontentment, immediately following the sreat
World War, and also following the great industrial disorder,

when men's passions are aroused and the accumulated ven:zeince
of the public is directed upon labor and labor unions, there

27. Ibid., January 22, 1920.

28. State of Kansas, Senate Journal, Special Session, 1920, p. 98.

29- Ibid-, P Lie
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is serious _danger of doing a grave injustice to the labor-
ing class.

He thought the legislation should have been held over until the next
regular session, and that the court should have been mace elective.
However, since the people were asking for legislation of this kind, he
voted aye, believing that in the future the act would be amended to
make it elective.

In the house the Industrial Court sAct passed with the following
vote: Yeas 104, Nays 7, absent or not voting, 13.31 Of the seven voting
no, four were Republicans and three were Democrats. They were fairly
widely spaced which showed that apparently their independent judgment,
not pressure from coal-mining communities, influenced their vote. They
were from Topeka, Augusta, Parsons, Ashland, ‘leir, Hays, and Galena.
Some of these can be seen to have come from the coal fields however. Cf
those not voting, 12 were Republicans and one a Democrat. They were
from widely spaced parts of the state. hepresentative Mulroy of Hays
explained his no vote in this fashion:

Believing a law placing in the hands of the governor

the authority to appoint three men whose duty it will be

to regulate everything and everybody to be fundamentally,

if not constitutionally, wrong, and as a protest against
t2e3§team-roller tactics employed in the last hour, I vote

n

Another representative explained his vote in much the same way, saying

30. Ibid., ps 45.
31l. State of Kansas, House Journal, Special Session, 1920, p. 77.

32. Ibid., p. 78.
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he didn't approve of having measures like this shoved down his throat.

The Kansas Industrial Court Act had successfully cleared the
legislative hurdle, and the great experiment was ready to get under way.
It will be necessary now to see just what the new law provided for, as a

means of doing away with industrial controversy am warfare.

The Kansas Industrial Court La.w33

The Court of Industrial Relations was to be composed of three
Jjudges, to be appointed by the governor, by and with the advice and
consent of the senate. The three judges originally appointed were
appointed for one, two, and three year terms to begin simultaneously.
Each succeeding judge was to be appointed for a three-year term. The
salary of the judges was $5,000 per year.

The act conferred upon the industrial court the jurisdiction
formerly held by the Public Utilities Commission, but these powers
were to be taken away after a short while.

In order to preserve the public peace, promote the public welfare,
protect the public health, prevent industrial strife, and to secure the
regular and orderly conduct of the businesses directly affecting the
living conditions of the people, the following businesses were declared
to be affected with a public interest and subject to state supervision:
(1) the manufacture of food products, (2) the manufacture of clothing

and wearing apparel, (3) the mining or production of fuel, (4) the

33. Laws of Kansas, Special Seesion, 1920, Chapter 29, pp. 35-48.
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transportation of food products, and (5) public utilities -1d common
carriers.

Because it was recognized that the continuous operation of tnese
industries was necessary to the peace ana security of tne people, and so
that they could be supplied with the necessaries of life, the law provia-
ed that no nerson, firm, corporation, or association oi persons should
in any manner wilfully hinder or suspend the continuous operation of an
industry for the purpose of evading the purpose and intent of the act,
nor could they refuse to perform any duty forbidden oy the act with the
intent to hinder or suspend the continuous operation of any of these
industries.

Cases could be brought before the court by eitner party to a con-
troversy, or the court could initiate a case on its own if they thou ht
the situation warrarted it. Then, too, any ten citizens in an area
threatened by an industrial dispute could bring suit befcre the court tc
prohibit a strike from resulting, ard the attorney-General was siven tne
right to institute cases before the court.

The industrial court was given bthe power to make changes in the
industries affected with a public interest in regards to working ana
living conditions, hours of labor, and could set a minimum scale of
wages to be paid by the employer. Such changes were to continue for
such reasonable time as fixed by the court, or until changed oy agree-
ment of the two parties with the approval or the court.

If either party refused to obey an order of the industrial court,

that court had the authority to bring proceedings in the supreme court
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of Kansas to compel obedience to such orders. Also s> either part
could bring suit in the state supreme court if they weren't satisfied
with the ruling of the industrial court. Such cases were to be given
preference over other civil cases before the supreme court. Such suit
had to be brought within 30 days of the service of the order made by
the industrial court.

The act also recognized the right of collective bargaining, and
any agreemepts made collectively by labor and capital were to remain in
force as long as both parties were satisfied with them. Then, if they
couldn't agree on another contract, the industrial court assumed Juris-
diction in order to prevent the disagreement from ending in a strike,
boycott, or lockout.

It was made unlawful by the act for any corporation engaged in
the industries covered by the act to fire an employee because he
testified before the industrial court, or because he was in any way
responsible for the bringing of a suit before said court. It was un-
lawful for any of the industries affected with a public interest to
cease or limit operations with the idea in mind of raising prices, or
for avoiding any provision of the act. These industries could apply to
the industrial court for permission to cease or limit operations, how-
ever, and if the application was found to have been made in good faith
authority to take the action would be given.

The Kansas Industrial Court was given the power to make rules,
regulations and practices to govern the operations of industries whose

operation might ordinarily be affected by changes in season, market




58
conditions, or other causes inherent in their line of busine ss, so_that
the best service would be rendered to the public at all times.

The law outlawed the right to strike. Individual workers were
free to quit their employment at any time they pleased, but they could
not conspire with others to quit their employment for the purpose of
hindering or interfering with the operation of any of the industries
mentioned in the law. Picketing was declared to be unlawful also.

Section 18 was the penalty clause of the act and made it a
misdemeanor to wilfully violate any provision of the act, or any valid
order of the industrial court. Upon being found guilty of such viola-
tion by any state court of competent jurisdiction, punishment was by a
fine not to exceed $1,000, or by imprisonment in the county jail for a
period not to exceed one year, or by both such fine and imprisonment.

Section 19 provided that any officer of the industries mentioned,
or any officer of a labor union, who wilfully used his power or authority
coincident to his official position to intentionally influence or compel
any other person to violate any provisions of this act, or any valid
order of the court, was to be deemed guilty of a felony, and upon con-
viction, should be punished by a fine of not to exceed $5,000, or by
imprisonment in the state penitentiary at hard labor for a term not
to exceed two years, or by both such fine and imprisonment.

The court was given authority by the act to take over and operate
any industry mentioned in the act, in case the operation of that industry
was being suspended or limited contrary to the priavisions of the act, if
it appeared to the court that such suspension or limitation of operations

might injure the public welfare, public peace, or public health. During
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the period of state operation a fair return was to be paid the owners
of such industry, and a fair wage to the workers.

The court could institute investigations into various subjects,
and could hire competent help to carry them on. Any order made by the
court as to a minimum wage was to be deemed prima facie reasonable and
Just, and if this wage scale was higher than the waces currently being
paid by the industry, the new scale was to be paid from the date of the
service of summons or publication of notice institution said investiga-
tion into that industry.

The last section of the act, Section 28, made tne following pro-
vision:

If any section or provision of this act shall be found in-

valid by any court, it shall be conclusively presumed that this

act would have been passed by the legislature without such

invalid section or provision, and the act as a whole shall not

be declared invalid by reason of the fact that one or more

sections or provisions may be found to be invalid oy any court.
This section is very important because it was later used as a basis for
saving parts of the act not declared unconsiitutional by the Supreme
Court of the United States.

We have said that the Kansas Court of Industrial felations was a
new creation entirely, that it had no precedent, nor has it nad any
successor. 3But an act that goes into such far fields as does this measure
certainly is created on the basis of something that has gone before. In
other words, the men who drafted the Kansas act of 1920 first found some
basis of authority upon which to found their new court. There wouldn't be

much use in writing the law if it was so new and different that it could

not be sustained by something more definite than urgent need. In the case
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of the Kansas statute, citations of authority were gathered by Mr.
Huggins and others mainly responsible, wnich seemed to snow them bhat
what they were doing would be held constitutional by any court in the
land. Not only did they believe in the main principles of their act,
they believed also in its legality. Whnere, then, caid they find justifi-
cation and a legzal basis for the Kansas act?

In the main they turned to the Supreme Court of the United States
and studied cases which seemed to them similar in point of law. In several
of these cases they found support for their doctrines of "public interest!,
and the right of a state to use its police power to protect the public
welfare, health and comfort of its citizens. One case in particular which

was studied was Munn v. Illinois,BI‘ which, to them, was sufficient

authority for their declaration that certain industries were affected
with a public interest and were therefore subject to regulation by the
state. The United States Supreme Court said that:

Property does become clothed with a public interest when
used in a manner to make it of public consequence, and affect
the community at large. When, therefore, one devotes his
property to a use in which the public has an interest, he, in
effect, grants to the public an interest in that use, and must
submit to be controlled by the public for the common good, to
the extent of the interest he has thus created. He may withdraw
his grant by discontinuing the use; but, so long as he main-
tains the use, he must submit to the control.

There is a very important sentence in this excerpt, that which says

34. 94 U.S. 113, 1877; 24 law. Ed. 77.
35. Ibid., p. 8k
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he has thus created. Well, then, is the business of the food producer,
and the clothing producer affected with a public interest to an extent
subjecting it to public regulation? It isn't a question of principle,
but of extent, and that was to be one of the pitfalls of the Kansas act.

Another case studied by the creators of the Kansas industrial

court was German Alliance Insurance Company Y. Lew:'.s.36 This case con-
cerned a Kansas law of 1909 which gave the state superintendent of in-
surance ultimate control over the rates that could be charged by in-
surance companies in the state. The company claimed, that since they
were a private business, there was no constitutional power to allow a
state to fix the rates and charges for services rendered by it. Here
again the Supreme Court brought out the principle of public interest
when it said, "The underlying principle is that business of certain
kinds hold such a peculiar relation to the public interest that there
is superinduced upon it the right of public regulation. w37 The Supreme
Court then declared that the insurance business fell within this
category.

The case, Budd v. State of New M,B . was another ;:itation
apparently confirming the stand taken by the Kansas industrial court
law. This concerned a New York statute which regulated the fees and
charges "for elevating, trimming, receiving, weighing, and discha.rging

grain by means of floating and stationary elevators and warehouses in

36. 233 U.S. 389; 58 Law Ed. 1011.
37- Ibid-, P l}ll-
38. 143 U.S. 518, 1892; 36 Law. Ed. 247.
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the state." The claim was made that floating elevators in tne port ot
New York were private, were not affected with any public interest, and,
therefore, were not subject to regulation of rates. In upholding tiie Law

the Supreme Court relied heavily upon its decision in the lunn case. 'Je

must regard the princiole maintained in .funn V. {llinois as firmly

established. . . ."39 This main orinciple, which was seemingiy useu in
these cases in arriving at when a state could use its police vower in
regulating businesses affected with a puolic interest, was stwted by
Mr. Justice Br:dley in speaking of the runn case.

iy

‘ne inquiry there was as to the extent »f tuhe police power
in cases where tre public imterest is affected; and we neld
that when an employment or business becomes a matter of such
public interest and importance as to creite a common caarse
or burden upon the citizen; in other words, wnern it becomes a
practical monopoly, to which the citizen is co.apelled to re-
sort, and by means of which a tribute can be exacted from
the communityA ~- it is subject to resulation by the legis-—
lative power. Y
Now, here is tfie critical point in the whole ousiness. .Jaen a business
is such that it creates a virtual monopoly, then it is subject, under
the police power of the state, to legislative regulaiion. ..ell, is
the manufacture of food and clothing a monopoly” It is interesti.is to
note that in all these cases being mentionea, that which is declared
to be affected with a true public interest is fenerally a virtual
public utility or means of transportation, some sort of enterprise

that is generally recognized as being monopolistic. lothing yet has

been mentioned of the ordinary pursuits of manufacturing food products

39. Ibid., p. 255.

40. Ibid., p. 253.
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and clothing for general consumption. Again, it seems that on prin-
ciple the Kansas court was on s1lid ground, but on the extent to
which the primciple was extended, on dubious ground.

The case, Bacon V. Walker*l was used to Jjustify the exercise of

the police power in Kansas to enforce the industrial cowurt act, that
is, in the state's claim that in enforcing the act it was in reality
protecting the public welfare. This case involved an Idaho statute
putting certain restrictions on the grazing of sheep on the public
domain. The Supreme Court upheld the statute as a valid exercise of
the police power. They claimed that indiscriminate grazing of sheep
was harmful to the public domain, and therefore, in restricting it
the state was merely protecting public property. The police power,
said the Supreme Court, "embraces regulations designed to promote the
public convenience or the general prosperiiy, as well as regulations
designed to promote the public health, the public morals, or the public
safety."42 The State of Kansas, then, was doing the same by prohibiting
industrial warfare and réquiring labor and capital to compose their dif-
ferences according to public regulation.

It also seemed to the supporters of the Kansas law that Muller v.
OregonhB gave supporting sanction to the fixing of working conditions by

the industrial court, as a valid exercise of the police power. In this

41. 204 U.S. 311, 1911.
42. Ibid., p. 317.
43. 208 U. S. 412, 1908.
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case the Supreme Court upheld the validity of an Oregon statute which
made it unlawful to employ women more than 10 hours in any one day.

The law was challenged as being an abridgment of freedom of contract.
The Court held that there were limits on the freedom of comtract. Be-
cause of the possible effect on the race of overworking women in indus-
try, laws limiting the number of hours they could be employed a day were
valid. Women were in a different position than men. " . . . her physical
structure and a proper discharge of her maternal functions - - having
in view not merely her own health, but. the well-being of the race - -
Justify legislation to protect her from the greed . . . of man."u’

Another case, Holden V. Hardyl‘*5 added more justification to the

state's regulation of working conditions and terms of employment, with-
out being in violation of the freedom of contract. This case arose out
of a Utah statute regulating the hours of labor for umderground miners,
a limit of 8 hours per day having been set. The question was whether or
not this was a violation of freedom of contract, or was it a valid
exercise of the police power of the state? The Supreme Court thought
the latter.

We think it a settled principle, growing out of the nature
of well-ordered civil society, that every holder of property,
however absolute and unqualified may be his title, hold it
under the implied liability that his use of it may be so
regulated that it shall not be injurious to the equal enjoy-
ment of others having an equal right to the enjoyment of
their property, nor injurious to the rights of the community.
All property in this commonwealth, as well that in the in-
terior as that bordering on tide waters, is derived directly

L. Ibid., p. 422.
45. 169 U.S. 366, 1898.
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or indirectly from the govermment, and held subject to 2

those general regulations which are necessary to the

common good and general welfare. Rights of property,

like all other social and conventional rights, are sub-

Jject to such reasonable limitations in their enjoyment

as will prevent them from being injurious, and to such

reasonable restraints and regulations established by law,

as the legislature, under the governing and controlling

power vested in them by Bge Constitution, may think

necessary and expedient ..
Because of conditions in underground mines, therefore, the state was
empowered to regulate the time of working in them, as unlimited ex-
ploitation of underground miners would have a detrimental effect on
the public. This seemed, to the creators of the Kansas act, as complete
Justification for the court of industrial relations to fix wages, hours
of labor, and working conditions in state industries to promote public
welfare and protect public health and morals.

Anot her very important case studied by those responsible for
the industrial court in Kansas was Re Debs.l‘7 Mr. W. L. Huggins had
this to say about the case:

In Re Debs . . . Justice Brewer delivered the opinion and

with his usual clarity of thought and felicity of expression,

stated the principles of law which very largely influenced

and guided in the framing of the Kansas Industrial Act.
Eugene Debs had violated an injunction forbidding him to obstruct inter-
state commerce on the railroads during the Pullman Strike of 1894. The

Supreme Court held that the United States Government could, through its

46. Ibid., p. 392.
47. 158 U. S. 56k, 1895.

48. W. L. Huggins, Labor and Democracy, (New York: Macmillan .
Company, 1922), p. 75.
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official agents, use physical force to carry out the powers and func-
tions that belonged to it. This included the power to command obedience
to its laws, and hence the power to keep the peace to that extent.
Supporters of the Kansas statute made an analogy between the right of
the Federal Government to use police power to prevent hindrances to
interstate commerce and the right of the state to use its police
power in cases which might arise under the Kansas Industrial Act. Then,
to support the power of the industrial court to apply to courts of com-
petent jurisdiction for orders to enforce its decisions, the founders
relied upon this statement of Justice Brewer:

Every government, entrusted by the very terms of its be-
ing with powers amd duties to be exercised and discharged for
the general welfare, has a right to apply to its own courts
for any proper assistance in the exercise of the one and the
discharge of the other. . . .
The Court went on to 'say that, while it was not the province of the govern-
ment to interfere in the mere matter of private controversy between in-
dividuals, or to use its great powers to enforce the rights of one
against another, yet, whenever the wrongs complained of were such as
affected the public at large, then the mere fact that the govermment
has no pecuniary interest in the controversy was not sufficient to
exclude it from the courts.
The last principal case used as a citation of authority for the

act was Wilson v. New. 50

49. 158 U.S. 564, p. 578-9.

50. 243 U.S. 332, 1917. =
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It is claimed that in everthing, except possibly its
penal sections, the Kansas Industrial ict is strictly
within the principles of law laid down by Chief Justice
White in the prevailing opinion in Wilson v. New.

This case upheld the constitutionality of the adamson act, which
established wages ana uours on railroads in interstate commerce. It was
to avert a threatened nation-wide strike on the raiiroads th:t tne law
was passed. In this case the following was relied upon by bir. Hugszins,
apparently, as encompassing tiie main principles contained in the hansas
law ana Jjustifying them.

. « . what benefits would flow to society by recosnizing

the right, because of the public interest, to regulate the
relation of employer and employee and of the employees

amonyg, themselves, and to zive to the latter veculiar and
special rights safeguaraing cueir persons, protecting them
in case of accident, and giving efficient remedies for tnat
purpose, if there was no power Lo remedy a situation created
by a dispute vetween employers end employees as to rate of
wages, wnich, if not remedied, would leave the puviic help=-
less, tne whole people ruined, and all the homes of the land
submitted to a danger of the most serious character? + . .

e are ol opinion that the rcasons stated conclusively estao-
lish that « . . the act before us was clearly witnin the
levislative power of Congress to adopt, ana that in substance
and effect, it amounted to zn exertion of its authority under
the circumstances disclosed to compulsorily arbitrate the
dispute between the parties by establishing . . . a leg-
islative standard of wages, operative and vinding as a matter
of law, upon the parties. . . o2

Translate this to the state level and you have, as it looked to uir. Hus-
gins ana the other founders of the Lhans-s experiment, zmple justification
to regulate wages, hours of labor, and working conditions in industrial

disputes, if the public welfare was in any danger, by the state indus-

51. Huggins, op. cit., p. 77.

52. 243 U.S. 332, p. 351.
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trial court.

Upon these cases was principally based the authority to estab-
lish the Kansas Court of Industrial Relations. The founders were con-
fident that they had not only found a way to eradicate industrial war-
fare altogether, but that they had alsoc found a constitutional way to
do it. It was to be up to the Supreme Court of the United States to
eventually decide whether or not the Kansas law could be supported by
these other decisions. We have said that the Kansas law was not entire-
ly new, and that it was in part based on previous principles enunciated
by the highest court &n the land. Mr. F. Dumont Smith, a Hutchinson
lawyer, and one of the framers of the industrial law, saia that the
industrial court was not new or novel, but was simply the application
of the police power, the old attribute of sovereignty, in this respect
to a modern condition that had become in.tolera.ble.53 To him, the police
power had little or no limitations, and was the broadest and the most
undefined of all governmental powers. It was, in fact, the final end
and aim of civilized government, and that which all other govermmental
powers had to respect. It could even override the sacredness of contract.
At least, it has been seen that it was relied upon heavily in the creation

of the industrial court.
Opinion For and Against the Court

It might be well to just pause at this point to briefly summa-

53. Topeka Daily Capital, July 20, 1920.
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rize some of the arguments, pro and con, concerning the Kansas law."
There were literally humireds of articles » books, editorials, and news-
paper articles written about the court. It seems as if the writer was
either very much in favor of the law or very much against it. There
didn't seem to be too much written in a purely objective light on the
merits and demerits of the new statute. Of course those of labor were
bitterly opposed to the law, and even many representing capital; while
those who had had a part in the passage of the law were passionately
supporting it. Some writers, in most part college professors, economists,
ard political scientists who had no direct interest in the law, im-
partially weighed the law, looking more at its possible reception in
the courts, certain fallacies in its principles, and mentioning the
parts of the measure worthy of praise, and whether or not such a
measure was really the answer to industrial warfare.

One such writer was Mr. W. E. Atkins of the University of Chicago.sl‘
It seemed to him that the Act was colored with the impatient thought of
the post-war period, and that under more tranquil conditions its would
have been difficult to conceive of such legislation being passed, at
least for some time to come. He empha.sized the t.e.nse atmosphere of the
Kansas legislature, and the fact that they apparently wanted to settle
the matter (of possible recurring strikes in the coal fields) once and

for all. He was under the impression that three things should have been

54e W. E. Atkins, "The Kansas Court of Industrial Relations,"
Journal of Political Economy, XXVIII (April, 1920), pp. 339-352. _
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clear to the legislators when they passed the law. First, that there
were limits to the implications some people found in the doctrine of
public interest —- when difficulty arose between employer and employee,
especially when the doctrine of public interest was spread as it was
in the Kansas g.ct, that the interest of the public was distant and in-
definite compared t6 that of the worker who was fighting for what he
termed his very existence. Secondly, Mr. Atkins thought that since
labor had had difficulty with the courts for many years, the act might
provoke rather than curb difficulties. For his third point, he found a
danger in the provision that the appointment of the judges lay with the
governor; he was not bound, moreover, to choose a purely representative
group of judges.55 It should be brought out here that it wasn't the
idea of the governor, nor of those who framed the bill, to have a repre-
sentative group chosen for the court. This would have made it more ef an
arbitration court, with haggling between the judges, and a compromise
solution probably being the result &n the majority of cases. The indus-
trial court was to be exactly like any of the other legally constituted
state courts, made up of impartial judges who would adjudicate the
industrial disputes purely in the light of known facts, tempered with
Jjustice for both parties.

Mr. Atkins did think the court had possibilities and might gather
some success because of the fact that Kansas was largely agricultural,

not predominantly an industrial state. He did think the doctrine of

55, Atkins, op. git., p. 347.
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public interest had been spread much too far, especially in the inclu-
sion of the production of wearing apparel.

Mr. William Allen White was one of the virgorous supporters of
the Kansas industrial law. Besides speaking before the special session
of the legislature in support of the Will, he wrote several magazine
articles in which he upheld the content and purpose of the law. He
emphasized the advantages held by the industrial court over former
arbitration and conciliation plans. Arbitration and coneiliation had
sought peace, on the best terms possible, but it was only a t emporary
peace. Now the Kansas court would seek justice in labor controversies,
this justice naturally being followed by that peace in our industrial
life that everyone wanted. 56

Numerous magazine articles were written by Governor Allen in
support of his court. In all these writings his arguments followed the
same line of thought. Why did Kansas create the industrial court?

The state reasoned that government has put a stop to

every other quarrel which threatens the welfare and good
order of society. The industrial quarrel is the only one
which government anywhere allows to proceed on its own
destructive will. And so reasoning that the state by the
broad exercise of its police powers has the right to pro-
tect the public against the danger and the waste of the
industrial controversy, it adopted a law which declares
that neither labor nor capital shall conspire to close down
an institution which is engaged in the production of an

essential commodity such as food, fuel, clothing, or
transportation.

) 56. William Allen White, "Industrial Justice —- Not Peace," The
Nation's Business, X (May, 1922), pp. l4-16.

57. Henry J. Allen, "What About the Public?" The Rotarian, XXI
(September, 1922), pp. 117-119.
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He always reiterated his fear that a small group of radicals were in -
the process of getting control of the workingman, and was encourageing
him to look for justice through their own force, not through justice as
rendered in the courts of the land. Government should come out right now
and prove that it was able to protect the many against any encroachments
by the few. Governor Allen was by far the staunchest supporter of the
Kansas law, not only while he was in office, tut after he had retired
to private life.

Labor, largely through the wice of the American Federation of
Labor, was always a bitter critic and opponent of the measure. They call-
ed it involuntary servitude, said that it was meant to protect the finan-
cial interests of the employer, and that it had been passed largely due
to a wave of hysteria created by Governor Allen during the period of the
coal strike and after.58

Samuel Gompers, President of the American Federation of Labor, was
especially bitter in his opposition to the act. He once engaged Governor
Allen in public debate over the issue.59 The main thing he had against
the Kansas Court was its prevention of strikes. He thought the whole

act was undemocratic amd wouldn't work. "The right to quit work must be

maintained inviolate if freedem:is to be preserved."éo He scoffed

58. "Kansas Court of Industrial Relations," American Federationist,
XXVII (July, 1920), pp. 627-629.

59. See, Debate Between Samuel Gompers and Henry J. Allen at
Carnegie Hall, New York: E. P. Dutton & Co., 1920.

60. Samuel Gompers, "The Case For Organized Labor," The Rotar%an,
XXI (October, 1922), p. 174.
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at the contention of Governor Allen that there was a distinct "third-

party" which had a very vital interest in .all industrial disputes. He
said there was no such thing as a detached general public; that the
whole population was divided as employers and employees. His solution
to the industrial problem was to hang on to wluntary arbitration.

The framers of the Kansas statute always disputed with the
opponents of the court the question concerning this right to quit work.
The court made a differentiation between striking and the mere quitting
of work.él To labor they were one and the same thing. In reply to the
charge of Mr. Gompers that the court had taken away the divine right of
the worker to quit work whenever he so desired, Mr. Allen said, '"We
have merely helped to take away Mr. Gomper's divine right to order a
man to quit work. That is all."62

Mr. John 8. Dean, a leading Kansas lawyer and one-time United
States District Attorney for Kansas, was another who felt that the
Kansas law was fundamentally wrong. He feared for private enterprise
under the system as established by the Kansas law. He made much of the
fact that manufacture and production were fundamentally and unchange-
ably private business. It was one of the inalienable rights of the
American people, that of engaging one's property and services in

business activities, to control and manage the same as he wished, to

6l. Section 17.

62. Henry J. Allen, Address to Kansas Bankers' Association, A
Modern Weapon, Topeka, State Printer, 1921, p. 1l.
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hire and discharge whom he desired, and to be left perfectly free in
contracting for his 1a.bor.63

Mr. Dean thought the main features of the law contravened the
most elementary principles of individual liberty and private property.
He could not see how economic change and modern progress had suddenly
impressed such private industries as the production of food and clothing
to such an extent as to subject them to state regulation.

To select these particular industries and deprive the own-

ers and the workmen employed by them of the freedom of contract,
untrammeled control of their own property and their individual
liberty, while leaving the balance of their fellow-citizens in
the full possession of these invaluable rights; to burden the
owners and workers in these particular industries with the
supervision, control and management of a state commission, is

a flagrant denial of the equal protection of the law guaranteed
by the lé‘zurteenth Amendment to the Constitution of the United
States.

These have been some of the principal arguments used by those for
and against the Kansas industrial law. One screamed justice, the other
tyranny. A middle groumd was hard to find. Mr. F. Dumont Smith refuted
the arguments that the law made men work against their will, that it
made an industry continue operation at a loss, ete., which were prin-
cipal arguments used by the opposition. He said the law didn't even
pretend to do these things. "It merely attempts to prevent a breach of

the peace by settling a strike before it reaches that point, and merely

63. John S. Dean, The Fundamental Unsoundness of the Kansas
Industrial Court Law," American Bar Association Journal, VII (July,

1921), p. 333. )
6. Ibid., p. 63.
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asserts the power to compel continued production when a st.oppagé (e gy
production would endanger the public hea,lth."65

In a speech before the International Convention of Rotary Clubs
in Atlantic City, New Jersey, on June 22, 1920, Mr. Huggins very ade-
quately summarized the main purpose of the Kansas statute, and what it
would do for both capital and labor. He said that:

The prime purpose of the industrial law is the protection
of the public against the inconvenience, the hardships and the
suffering so often caused by industrial warfare. It protects
every citizen in his God-given right to work, to support his
family like a free man without molestation and without fear.
It confimms the right of every man to quit, to change his em-
ployment, like a free man; but it forbids him either by vio-
lence or by intimidation to prevent others from working. It
assures capital invested in the essential industries freedom
from the great economic waste incident to industrial warfare.
It offers a fair return upon such investments. It guarantees
to workers engaged in these essential industries a fair wage,
steady employment, and healthful and moral surrourdings. It
gives to employers, to employees and to the general public
alike an impartial tribunal to which may be submitted all
controversies vitally affecting the three. It declares anew
the democratic principles that the will of the majority legal-
ly expressed shall be the law of the land. It prohibits and
penalizes the rule of the minority by means of intimidation.
It prohibits trial of industrial disputes by gauge of battle,
and it offers in place thereof, a safe, sane and vivilized remedy
for industrial wrongs.

The success, or failure, which attended the efforts of the Kansas indus-
trial court to fill in this picture with effective action will be left
for the next section of this paper. In it will be described the intimate
workings of the court, including sample cases armd investigations, plus

a short summary of the court's struggle with organized labor.

65. Topeka Daily Capital, July 20, 1920.

66. The Kansas Court of Industrial Relations, A Modern Weapon,
(Topeka: State Printer, 1921), p. 6.
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CHAPTER IV

THE COURT IN OPERATION

This chapter will be mainly concerned with the activities of
the court in connection with industrial disputes. However, a word
about the supplementry activities of the court. When the Court of In-
dustrial Relations was organized, February 2, 1920, the powers and
duties formerly belonging to the Public Utilities Commission were given
to it. The court only had this jurisdiction far nine months, at which
time the Public Utilities Commission was created again. During its
first year of operation the court was mainly occupied with the utility
side of its duties. During the first nine months, 1104 cases concern-
ing public utilities, their rates, stock and bond issues, approval of
building plans, and sales were decided by the Utilities Division of
Umcmmml '

Aside from the public utility functions of the court, 28 cases
were filed on the industrial side during the first 10 months, which is
roughly the period covered by the First Annual Report. Of these, 25
were filed by labor and 1 by capital, while 2 investigations were
initiated by the court. Of the 25 cases filed by labor, 20 received
formal attention and decision. In 13 of these cases a wage increase

was granted; in 3, wages were found to be fair so that no increase was

allowed; in 2, only working conditions were involved; while in 1 the

l. Court of Industrial Relations, First Annual Report, State of
Kansas, (Topeka: State Printing Plant, 1921), p. 4.
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employers took action satisfactory to the employees, the court simply

approving the settlement. The remaining case was merely a referee action
on a collective agreemerrl;.2

During the times between cases the work of the court went on. In
order to correctly adjudicate labor controversies, the members* found
that they needed information concerning s1.1ch things as the cost of living,
the working conditions in the various industrial plants throughout the
state, hours of labor, sanitary and health conditions, safety appliances,
and a variety of other matters. The court employed two lawyers to act
as investigators or inspectors, and whenever a complaint was made, they
went to the plant or industry affected and tried to ascertain the facts
involved. At times questionaires were sent out by the court to gather
information concerning prices and costs, in order to gauge the rise or
fall in the cost of livirg. This was an important matter in the adjudi-
cation of disputes where a wage increase was asked for.

At the time that the powers and duties of the Public Utilities
Cc;rmnission were removed from the jurisdiction of the industrial court,
other duties were conferred upon it by the legislature. The legislature
placed the activities of the labor department, free employment service

and Industrial Welfare Commission under the jurisdiction of the indus-

2. U.S., Department of Labor, Bureau of Labor Statistics, Kansas
Court of Industrial Relations, Bulletin No. 322, (Washington: Government
Printing Office, April, 1923), p. 37.

# The first three judges of the industrial court were: W. L.
Huggins, presiding judge; James A. McDermott and John H. Crawford,
Jjudges. In 1923 Henderson S. Martin replaced Mr. McDermott on the court,
and in 1924 judge Crawford was succeeded by Joseph Taggart.
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trial court.3 This is how the functions and duties of the court were then
lined up. The court was composed of five main divisions.

I. Industrial division
1. Adjudication of disputes between employer and employees in
the essential industries named in the statute
2. Adjudication of disputes in any industry submitted by agree-
ment of the parties
3. Original investigations in essential industries
he Procuring continuous and efficient operations of essential
industries sufficient for the protection of the public
II. Labor division
1. Mine inspection departmernt
8. Accident prevention, ventilation and sanitation
b. Mine-rescue work. Maintenance and superintendence of
mine-rescue stations at Pittsburg, Arma, and Scammon
c. Making statistical reports on mines, surveys, tonnage
production, workmen employed, etc.
2. Factory inspection department
a. Safety and sanitation
Fire prevention
Safety of buildings
Elevator inspection
Machinery inspection as to safety appliances, etc.
Iighting
Ventilation and sanitation
Orders for betterment
b. Statistical inspections and reports
Number amd classification of employees
Wages paid
Minors employed
3. Administration of all labor laws
a. Eight-hour day on public work
b. Reports of industrial accidents (fatal and monfatal)
¢. Other miscellaneous provisions.
III. Women's divi sion (and child labor)
1. Investigation as to women in industry
2. Promulgating of orders relating to:
&. Hours of labor
b. Minimum wages
c. Safety, sanitation and welfare
d. Child employment
e. Recording and supervising issuance of child-labor permits
f. Enforcement of child-labor penal laws

3. Court of Industrial Helations, Second Annual Report, State of
Kansas, Topeka, State Printing Plant, 1922, pp. 5-6.
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IV. Free employment service

1. Maintenance and supervision of public free employment
offices.

a. Topeka, Wichita, Kansas City, Salina, Hutchinson
and Parsons
b. Cooperating with federal employment service
2. Regulation and supervision of private employment agencies
3. Investigation of nonemployment, and reports to state and
federal authorities
L. Harvest labor
V. Miscellaneous activities
1. Reports and investigations of settlements in industrial
accident cases
2. Advisory-workmen's compensation claims

One of the new duties thus imposed on the industrial court was that
of factory inspection. This had formerly been done by the labor commission-
er in the Department of Labor and Industry. Along with this was the duty
of seeing that the labor laws were enforced. In doing this a systematic
and regular inspection of all places of employment was required. The
labor department had been carrying this out for years, now it merely be-
ing under the direction of the new court. Since most of the activities
newly-conferred on the court were mere routine, they will not be gone
into in any detail in this paper.

An example of the workings of one of these other minor divisions
is a project carried out by the Women's division in 1921. It made a Cost
of Living Survey, which was later used as a basis for hearings held to
aid the industrial court in investigating conditions preliminary to

revising mercantile, laundry, factory and public housekeeping orders of

various Kansas cities.l" As a result of these hearings modifications of

L. Court of Industrial Relations, Third Annual Report, State of
Kansas, Topeka, State Printing Plant, 1923, p. 115. =
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orders affecting women workers were made by the industrial court. Changes
were made in minimum wages, hours, overtime, and prohibition of night
work. The Women's Division also made an investigation of the child labor
conditions in Kansas and published a report in 1922 mainly concerning
child-labor in the sugar-beet fields.5

As we have seen, the Kansas Court of Industrial Relations was or-
ganized primarily to deal with industrial problems and oontfoversies. For
this reason the remainder of the discussion concerning the activities of
the court will be in connection with this function. One thing will be
noticed in this respect, aml that is, that each year the number of cases
of the industrial side of the court declined in numkey,until in 1925 the
court was nearly inoperative as far as adjudicating industrial contro-
versies was concerned.There seem to have been several reasons for this.
In fhe first place, there was a gradual lessening of industrial tension
by 1923 throughout the country, and especially in Kansas. Then there was
the fact that Kansas wasn't a great industrial state to begin with, as a
result of which there would never be many industrial conflicts to be
settled. In 1923 Mr. Jonathan Davis was elected governor of Kansas. He
was a Democrat and had been elected on a platform of abolishing the
industrial court. This apparently showed that the people in Kansas were
losing interest in their industrial court. In his first message £o the
Kansas legislature, Governor Davis advocated the repeal of the industrial

court law.6 He said the greatest progress toward the peaceful settlement

5. Results of this investigation published on pages 123-124 of the
Third Annual Report.

6. State of Kansas, House Journal, January 10, 1923, pp. 9-24.
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of d;fferencas between employer and employee had been made in mutual
understanding and by the state's aid in conciliation. To him the law
was a failure because it had failed to engage the mutual confidence
and support of either enployer or employee. He, too, saw in the law a
threat of spreading socialism. "Followed to the ultimate conclusion, the
principles involved in the attempt to regulate wages and conditions and
activities through this so-called court, would inwlve the state in the
regulation of all business and produce state socialism. . . 7 He
attacked the legality of the court also, saying that the so-called court
could not enforce its decrees save through the civil courts, nor could
it be properly clothed with power to do so. It was not even a court, and
the legislature could not create a court in this manner.

Governor Davis had an alternative plan in mind to resolve differ-
ences between labor and capital. He thought a law should be enacted
creating the of fice of industrial commissioner, consisting of one commission-
er to be appointed by the governor with the consent of the senate. This
commissioner would aid in arbitration and conciliation of labor disputes.
In case of a dispute, he was to ask the governor to appoint a representative
of labor and one of capital to meet with him and form a board to try and
draw up a settlement. It could make investigations, subpoena witnesses,
and publish its findings, ut could not force either party to agree to any

settlement it might decide upon.8 :

7. Ibid., p. 17.

8. Ioid., p. 18.



82

He wasn't able to abolish the industrial court law, however, be-
cause the legislature was Republican and they were committed to support
of the court. He was successful in weakening the court though. He ap-
pointed Mr. Henderson Martin, who had opposed him in the gubernatorial
primary on an anti-court pledge, to a vacancy on the court. To another
seat he named Mr. Leo Goodrich, repeatedly and publicly pledged against
the couft and all its works. Also, the appropriation made for the
industrial court for the next two years was $77,900, barely enough to
keep it ze.live.9 The staff of experts, engineers and accountants was
also drastically reduced. It looked as if the only reason the Republicans
in the legislature had retained the court was because the Democratic
governor wanted it abolished.

Another reason for the growing weakness of the court was an ad-
verse decision rendered in the United States Supreme Court on its con-
stitutionality. " The decision outlawed the provision allowing the
court to fix minimum wages in the flour-milling industry. This case
will be taken up and discussed in the next and final chapter.

The 28 cases filed in the industrial side of the court during j‘.he
first year was the greatest number for any one year. During 1921
there were only 13 cases filed on the industrial side.:Ll one of these,

the Charles Wolff Packing Company case was later carried to the United

9. Charles B. Driscoll, "The Kansas Industrial Court —- Gassed,"
The Nation, CXVI (April 25, 1923), p. 489.

10. Wolff Packing Co. V. Court of Industrial Relations, 262 U.S.
522, 1923.

11. Secod Annual Report, pp. 14-15.
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States Supreme Court wnd was ressonsible for the series of cases re-
sulbtins in the virtual nullificaztion of tie more important features
- b o . . o N . - 12
of the Kansas law. lhere were 10 inaustrial cases filea aurin_ 1922.

The number of cases had dropped to 2 b/ 1923,13 and in 194 oaly one

new case was brou-ht before the court.l/+
Illustrative Cases sefore tie Court

Examples will be given of certain ol tiie more i:portant cases
whicn appeared before the court for settlement, plus an original in-
vestigation entered into oy the industrial court, to srow the methods
used by the court in reachin; decisions and adjudicatin. the disputes.
The first case apsearing in the court for settlenent was the fopeka
&dison Case.15

The complaint in this case was brousht © tne attorney-ceneral
of hansas on benalf of the ¢ .ectrical workers, members of Local Union
No. 841, International Brotherhood of slectrical liorkers, and ihe
respondent was the Topeka Ldison Company, a corporation engazed in
generating and selling electricity for li hting and power purposes ia
Topcka, Kansas.

A dispute had arisen between the local union ana the company in

the matter of hours of labor and wages. Ihe complaint charged uvnat all

12. Third Annual Report, p. 23.

13. Fourth Annual Heport, pp. 12 and li.

14. Fifth Annual heport, p. 7.

15. Miscellaneous Pamphlets, Volume II. The State of sansas vs. The
Topeka Edison Company, Docket No. 3254-I-2, pp. 3-10; The Court of Indgs—
trial Relations, Selected Opinions and Urders, Topeka, Uctober 12, 1922,
pp. 10-15,
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efforts to reach an agreement with the company had failed. In their
reply, the company admitted that there was a controversy, but that they
had offered the workers an increase of 23¢ per hour, which they had
turned down. They were insisting on an increase of 10¢ per hour and a
standard 8-hour day.

The workers, in particular, who were complaining were the line-
men, the men who put up and maintained the lines transmitting the
electric power from the company to the city. It was mentioned that
thgir work was very hazardous, that they were all enployees of long
standing with the company, and were skilled workers in every sense of
the word. Upon this,mainly, they were justifying their demand for a
wage increase, and the standard 8-hour day. The matter of the 8-hour
day was settled between the two parties with the concurremce of the
court, and so wasn't any longer part of the dispute to be settled by
the court.

The wage of the workers (the linemen) had increased from a daily
wage of $2.75 in 1916 to 60¢ per hour for a basic 8~hour day in 1919, with
time and one half for overtime and double time for work on Sunday. In the
hearing it was brought out that prior to the year 1919 the workers were
able to' live amd support their families reasonably upon the wage which
they then received. Some, apparently, were able to save a little money.
The 60¢ per hour wage for the 8-hour day, of course, raised the daily
wage to $4.80, but the men were complaining, that with the trefiendous
rise in the cost of living, they were not able to support their families

as well on this as they formerly had on the $2.75 wage scale. The court
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remarked that it was evident the cost of living had indeed gone up, and
that the cost of food had increased 100% by November, 1919, over Novem—
ber, 1913, and that clothing and furnishings had risen even more. The
worker's rent, and the price of coal, had also gone up as much as 50%, the
court reported.

These statements of fact naturally brought up the most important
point of the whole case, aml that was what the industrial court consider-
ed a fair wage. How did the court arrive at a so-called fair wage? The
court made a difference between a living wage and a fair wage. A living
wage was defined as a wage which emabled the worker to supply himself
ard those absolutely dependent upon him with sufficient food to maintain
life and health; with a shelter from the inclemencies of the weather;
with sufficient clothing to preserve the body from the cold, and to en-
able persons to mingle among their fellows in such ways as may be neces-
sary in the preservation of life.16 As to a "fair wage', which the
court said that all industrial workers were entitled to, several important
circumstances were taken into consideration, namely:

1. the scale of wages paid for similar kinds of work in other
industries.

2. the relation between wages and the cost of living.

3. hazards of the employment.

4« the training and skill required.

5. the degree of responsibility inherent in the job.

6. character and regularity of the employment. 17
7. skill, industry, and fidelity of the individusl employee.

16. Ibid., p. 5«

17s~Tbide P 7o
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The court went on to say that a skilled worker should have a higher-
wage than an unskilled worker. Such skilled workers were entitled to
a wage which would enable them to procure for themselves and their
families all the necessaries and a reasonable share of the comforts of
life. They were entitled to a wage which would enable them, by industry
and economy, not only to supply themselves with opportunities for
intellectual advancement and reasonable recreation, but also to en-
able the parents working together to furnish to the children ample
opportunities for intellectual and moral advancement, for education,
and for an equal opportunity in the race of life. A fair wage would
also allow the frugal man to provide reasonably for sickness and oid
age.

However, the industrial statute empowered the court to fix only
a minimum wagc;. The minimum could be fixed by the court, but the maximum
must depend upon the skill, fidelity amd industry of the employee, the
fair and equitable disposition of the employer, the prosperity of the
business, and other economic circumstances.

The court found that the wage paid to the workers mentioned was
unreasonably low and was not a fair wage to be paid them and other work-
ers similarly situated and employed by the Topeka Edison Company. The
main reason given for the fact tha# the wage was unduly low was the
rise that had occurred in the cost of living during the years following
the World War.A minimum wage of 673¢ per hour on the basis of an 8-hour
day, time and a half for overtime and double time for Sundays, was

established by the court in this case. The wage order was to be
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continued for a period of six months, unless changed beforehand by
agreement of the two parties, with the approval of the court.

This case shows the points taken into consideration by the
industrial court in its attempts to arrive at fair minimum wages, a
difficult job in any situation by any board or commission. The same
criteria were used in the other cases brought before the court in which
attempts were made to find a new wage scale. There was no contention
in the Topeka Edison Case concerning the ability of the company to pay
the increased wage rate. In the following case this point did come up,
and it is interesting to note the philosophy developed by the judges
concerning the relationship between the need for a higher wage scale
and the financial inability of a company to pay it.

The case to be mentioned now was the Joplin and Pittsburg Rail-
way Company casze.:L8 The officers and members of local union No. 497 of
the Amalgamated Association of Street and Electric Railway Employees
of America brought this action before the industrial court. The company
concerned operated an electric railway in Crawford and Cherokee counties
in Kansas, and to Joplin, Missouri. The union members represented all the
various occupations connected with the railway company.

The union claimed that the wage paid them was unfair, was un-
reasonably low, and was not sufficient to provide reasonably living

conditions for them and their families; and they mentioned that the

18. The Court of Industrial Relations, State of Kansas, Selected
Opinions and Orders, Topeka, issued by W. F. Wilkerson, Clerk, October

12, 1922, pp. 25-30.
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controversy would endanger the continuous operation and efficient ser-
vice of the company. It was, of course, only under this condition that
the industrial court could take jurisdiction. The union claimed that
efforts had been made to work out an agreement respecting wages with
the company, but that the company had refused to come to any agree-
ment. The union claimed that, since the controversy would affect the
public, would endanger the public health, and the general welfare of
many people in Kansas, the industrial court should take Jurisdiction,
make an investigation, and establish a reasonable minimum waze for them.

The railway company claimed that the industrial court had no
Jurisdiction, as they were in interstate transportation business and
could only be regulated by the federal govermment. The court ruled, how-
ever, that they did have jurisdiction over the matter. The company also
denied that the controversy would in any way endanger the public health
or welfare, and claimed that, with its present earnings, it would be
unable to pay a higher rate of wages than they were then pay’ing.l9

Two entire days were taken up in hearing the evidence upon the
issues brought up. The evidence was very voluminous and covered a wide
range of facts. Among other points, the evidence showed that within
recent years a strike of 80 days had occurred, totally paralyzing
business, with a resmlt of more than $68,000 loss to the company. Later,

a thirty-six day strike occurred with a corresponding loss to the company.

R Thid . pe 26%
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Also, it was found that some voluntary increases in wages had been made
since August 1, 1914. Then, in May, 1918, a wage controversy was sub-
mitted to the Hon. William Howard Taft, and Frank P. Walsh, joint chair-
men of the War Labor Board, and on July 31, 1918, a decision was rendered
by this board fixing a certain wage scale for the énployees of the compam}.
This award was to continue for the duration of the war, except that either
party might reopen the case before the arbitrators at periods of six
months'! intervals, beginning February 1, 1919, for such adjustments as
changed conditions might render necessary.At the time of this case, 1921,
the workers claimed the right to reopen the case before the Court of
Industrial Relations as the War Labor Board had ceased to function. The
court upheld them in this contention.

The problem was made difficult by the fact that both skilled and
unskilled labor was inwolved, and there was a wide divergence between the
various crafts and classes of labor as to the responsibility imposed. This
made it difficult to fairly adjust the difference in the wage rates to the
various classes. The court said that it was evident that there had recent-
ly occurred a rise in the cost of living, and thought that the 42¢ per
hour minimum fixed by the War Labor Board for both skilled and unskilled
workmen was unfair. The court mentioned again the criteria used to deter-
mine a fair wage. These were mentioned in connection with the Topeka
Edison Case.

. During the case the question arose as to whether or not the rail-
way company was financially able to pay a higher wage rate to its employees.

The company hadn't been financially prosperous for years and didn't pay a
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reasonable return on the physical value of its property. There had been,
however, increases in freight and passenger rates granted by the indus-
trial court. The growing competition of bus lines and trucking service
was mentioned as having had effects on electric railways the country over.

Then the court brought out a bit of philosophy which was adhered
to by it throughout all its existence. It said:
This court is very desirous to do nothing in this case which
will unduly burden the respordent (railway company). However,
it must be admitted that wages to labor should be considered
before dividends to the investor, and that a business which is
unable to pay a fair rate _of wages to its employees will even-
tually have to 1iquidate.28
This was justification for the power conferred upon the industrial court
to fix a minimum wage and have it obeyed by the corporations. Then, too,
the court in this case brought out the point that the people of southeast-
ern Kansas would vitally need the services of the electric railway for
years to come, which merely meant that, even with the financial straits
enveloping the company, it must remain in operation. This wasn't out-
right ordered because the company didn't ask to cease operations, but if
the company had, it is quite probable that the court would have denied
the permission. In 'that case the state would have been in position to
assume operation of the company if necessary to maintain its continuous
and efficient service to the people in that sector of Kansas.
The industrial court found that the wage then being paid by the

company was unreasonably low and was not a fair scale to be paid to the

employees. The court then set another scale which was to be paid by “the

20. Ibid., p. 28.
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company. This new scale raised the minimum wage to be paid the emplayees
as much as 10¢ per hour for some types of work. It was a general raise
for all classes of employment. This new wage rate, however, was only to
apply to such employees who were bona fide residemts of Kansas, and like-
wise was to run for a period of six months, unless changed by the parties
during that time.

But not every case before the court resulted in the granting of a
wage increase. It might be well now to glance at a case in which a re-
quest for a wage increase was denied, and at the reasons why it was
denied. This was a second case involving the Joplin and Pittsburg Rail-
way Company.21 It inwlved train despatchers‘on the line. They brought
suit in the court to get a wage increase shortly after many other employees
of the company had been granted an increase, referring to the case just
mentioned.

In this case the industrial ceurt took the following attitude. The
wage then being paid train despatchers by the railway company was $160
per month. The court found from the evidence that the work was done by
telephone, and was work of the sort that it required by a short space of
time for an apt student to learn. The work was not heavy and was not com-
parable with train despatching on the steam railroads, either in the
matter of skill required, or of the responsibility imposed. from thié
evidence, the court ruled that the wage rate was not unfair. It believed

that the $160 per month that was being paid for such work was a fair wage.

21.. Court of Industrial Relations, First Annual Report, State of
Kansas, Topeka, State Printing Plant, 1921, p. L4.
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The request for an increase was therefore denied by the court. -

Here is another case, one in which a decision was made by the
industrial court on things other than wages. It is the Fort Scott
Sorghum~Syrup Company Case.?? This company manufactured syrup from
sorghum cane, and furnished for the most part only seasonal employment.
The grinding of the cane and the first preparation required something
more than 100 men from 50 to 90 days in the fall of the year, running
the plant 24 hours per day. During this time from 5 to 7 steam boilers
and engines were in use. After that the process of mixing and refining
the syrup and preparing it for table use and for shipment, called for
but a few men and only one steam boiler.

On July 15, 1920, the company made an agreement with the Inter-
national Brotherhood of Firemen and Oilers in the nature of a closed
shop contract, There was no cortroversy except as to the number of men
employed after the heavy fall campaign, the period of the year when the
plant operated at full capacity, was over. During previous years two
engineers and two firemen had been required to run the necessary b oiler
and engine, but in the autumn of 1920 the company found itself doing
only about 4 or 5 percent of its average business. The company, there-
fore, sought to reduce expenses by discharging the two firemen, two
engineers working alternate shifts and firing their own boilers. The
two engineers were willing to fire their own boilers in view of the

small amount of work required, saying that to fire the engine would

22. Selected Urders and Opinions, pp. 35-38.
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not require to exceed two hours of time per day. The Engineer's union
refused to permit this, as it would violate the "one man, one job!"
policy of their union.

The company felt that some concession should be made, otherwise
they would be required to pay $12 per day for men to perform two hours!
work. Admitting that the sum was relatively small, the company said that
nevertheless it would simply increase the deficit the company had been
operating under. A general representative of the union, who was present
at the trial, thousht that the concession ought to be arranged, and ex-
pressed his belief that local officers had made a mistake in insisting
on the "one man, one job" idea. The court wished to waive decision until
the unions could make their own arrangements, but both parties stated
that they had agreed to abide by the order of the court and insisted
upon an immediate and authoritative decision.

In its decision the court recognized the closed shop in the
particular case because it had been instituted by mutual agreement,
but it did think it was unfair to require the employment of two men to
do the work of one. In this connection the court ordered that the
contract should be so modified as to permit one man to work at two or
more jobs not requiring excessive periods of time, in which case his
union membership might be transferred without cost to any party so long
as the necessity for this work should continue.

The last representative case to be mentioned also concerns the
Joplin and Pittsburg Railway Company. In this case the same employees

who had been granted a raise in wages by the industrial court in 1920,
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the first Joplin and Pittsburg Railway Case reviewed in this paper,

went into the court for another inc rease.23 Also included in their re-
quest was the adjustment of a collective agreement relative to train
crews, hours of labor, and days per week.

The industrial court declined the wage increase on the ground
that there was a general tendency toward a decrease in living costs, and
while it had not yet materially affected the .ultimate consumer, there had
at least been no advance. The ot her point decided by the court in this
case was similar in some respects with the Fort Scott Sorghum case, that
is, the company complained too many men were being demanded by the union
for performing certain functions, merely increasing the operating costs
of the company.

The men wished the contract to require three men on their trains
that handled three or more cars at the same time. The court's view of
this was, that considering the nature of the work done upon the fre%ght
trains usually handled by the company, the third man would add an un-
Jjust burden to the costs of operation without public benefit, a result
which would ultimately be reflected in lower wages to the men or poorer
service to the public.

In this case the court again brought out the principle that wages
to labor should come before all else in the business operations of the
concerns affected by the Industrial Court Law. That is, the company

should see that fair wages were being paid to the workers, then dividends

23. Selected Opinions and Urders, pp. 30-343 U. S. Bureau of: Labor
Statistics, Monthly Labor Heview, X1l U,Lprfl, 19213, p. 123.
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and profits would fall into second place. Another point in this case_
related to the establishment of an 8-hour day. A method of working an
18-hour shift on an 8-hour basis was worked out by the chief accountant
of the court, but it was computed that this would add $25,000 to the annual
operating cost, an amount the company could not pay without subtracting
from its depreciation fund or failing to pay interest due. The court
maintained its view that wages must come before dividends, and that a
business which couldn't pay a fair wage, and at the same time earn a
reasonable return, must eventually go out of business, However, as the
problem was eventually worked out, this 8-hour system was not instituted.
Instead, it was decided that, taking into consideration the nature of
the work performed, a 9-hour day would not unduly deprive the worker of
a reasonable time for rest, recreation, self-improvement, social diver-
sion, and the family circle.

These random cases will tend to illustrate the workings of the
court in its decisions regarding industrial disputes. A standard had
been set up to measure a fair wage, certain ideals regarding the opera-
tion of businesses affected by the industrial law were enunciated, and
the long rocky road to industrial peace was being warily trod by the new
court. Another important activity of the court that should be mentioned
at this time is that of making original investigations into certain
industries. Out of these investigations the court gathered much valuable
information relating to such things as the continupus operation of
certain industries, could they be operated more regularly than they

were, or were there cogent reasons for partial elapsing of operations?
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We have mentioned the surveys carried out by certain minor divisions of
the industrial court and their importance. Investigations were made into
the coal industry at various times in order to furnish the court with
needed information in correctly adjudicating disputes occurring therein.
One such investigation, which will suffice in pointing out this part of
the court's activities, was the original investigation carried out by
the court concerning the continuity of production in the flour-milling
industry at Topeka and other points in the state of Kansas.<’

The occasion of this investigation was the information, which
came to the court in an informal way, that the flouring mills located
in Topeka, Kansas, were reducing production. 4 preliminary investigation
was held and testimony was taken from the seven milling companies and
from many others located throughout the state. The one outstanding
fact which emerged from this investigation was that the mills had not
stopped operation in any general sense, but that owing to conditions,
the mills of Kansas generally were running at about 60% capacity. The
court was to decide whether or not there was any hint that the millers
were in any way himering production merely to bring the price of flour
up. In summing up the results of the investigation, Judge William L.
Huggins, the presiding judge of the industrial court, went back over
certain parts of the industrial law to make the situation clear. He

mentioned section 6 which said that it was necessary for the public

24. First Annual Report,

25. Selected Opinions and Orders, p. 39; First Annmal Report
pp. 68-71l.
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good that the industries encompassed by the act be operated with reason-
able continuity and efficiency. The law then provided, however, that be-
cause pf seasonal changes, market conditions, or other factors influenc-
ing a certain industry, an application could be made to the court to fix
certain rules and regulations which should govern the operation of the
industry so as to give the best possible and efficient service to the
people. Then, if the suspension or limitation of production in any
industry would threaten the public welfare, the court was authorized to
take control and operate it throughout the emergency period. It was to
be real emergency, like the 1919 coal strike, though, before this final
step would be taken.

After the investigation the court decided that the flour mills
had not been guilty of deliberately slacking production in order to af-
fect the market prise. It found that the world conditions made the
situation so that they could only operate at about 40% capacity. There
was a surplus of Canadian wheat, being marketed in the United States
free; an immense wheat crop was being harvested in Australia, and in
the Argentine; then, the European peoples were so destitute that they
were poor customers for American wheat. Because of these circumstances,
it was found that there was excuse enough for the curtailed operation of
the flour mills in Kansas. "Unquestionably the testimony shows that the
millers of Kansas are confronted with market conditions which are beyond

their control and beyond control of this court.”

26. Ibid., p. 70.
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The court also found from the evidence that the milling industry
was one of the essential industries in the sense of the Kansas statute,
and was therefore subject to such regulation as was necessary to protect
the public. The court further found that the industry was affected by
market conditions, that such influences were inherent in the nature of
the business, and that reasonable rules, regulations and practices should
be prescribed by the court to be observed in the operation of the industry
for the purpose of keeping the court informed as to continuity and efficien-—
¢y of production, and of securing the best service to the public consistent
with the rights of employers and employees engaged in its operation as
provided by the Kansas industrial law. In view of this fact, the follow-
ing rules and regulations were drawn up to apply to the flour-milling in-~
dustry throughout the state.

1. Each company to make reports to the industrial court at such
times as they might be called for. Forms would be prescribed
by the court.

2. In case any company was forced to reduce its production be-
low 75% for period of 15 days or longer, to make application
to the court, listing reasons for reduction.

3. Every company operating a flour mill in the state should
familiarize itself with the demand for flour in the state
at all times, and should cooperate with, and use all possible
means, to assist the industrial court in preserving the flour
supply and preventing shortages.

Le In so far as it was reasonably possible, head millers, chief
engineers and all other skilled workmen in mills located in
the state should either be paid on a monthly basis or be given
other employment during the period of reduced or suspended pro-
duction, so that efficient production could be promptly resumed
when conditions permitted.

5. All employees of Kansas flour mills were to be given reasonable
notice, when possible, before any cessation or limitation of
production takes place, in orgar that they may provide them-
selves with other employment .

30. Ibid., p. 71.
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These last rules and regulations promulgated by the industrial court

show the extent to which the state was inserting itself ir;to the con-
duct of private business in the name of the public welfare. It is no
wonder that intensive opposition grew up in the state opposing this sort
of activity. These sample cases and investigations are illustrative of
the industrial functions carried on by the Kansas court. It can be seen
that all aspects of hisiness and industrial relationships came under
purview of the court.Not only were industries instructed as to how to
actually carry on their business in some respects, but such things as
minimum wage scales, hours that workmen could be worked, and the number
of men to be required by the unions in various tasks were taken under
consideration by the court. ‘

There is another interesting sidelight to the workings of the in-
dustrial court, and that is concerned with its success in preven;c.irig
strikes in the industr_'ies affected by the industrial law. That was one of
the main reasons for the passage of the act, it was to be one of its main
purposes, and was to be an important excuse for its very existence. It
was not successful, howewer, in preventing industrial strife in Kansas.
Aside from numerous small and minor stoppages, there were four major
strikes called in violation of the Kansas Industrial Court Law. A brief
review of these strikes, and the stand taken by the industrial court in
their regard will now be taken up as illustrative of this side of the
court's functions. It will certainly bring out the fact that a large
group of people cannot be kept from taking certain actions merely by
the passage of a penalty law. This is especially true of a group repz:e-

aentirig, not only a certain occupation or trade, but a distinct class of
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the population. You can't Jail several thousand people for violating
such a penalty law, at least its never been tried. Somthing deeper and
more basic is apparently needed in all controversies if they are to re-
sult in peace, understanding and agreement. You have to erase the
fundamental causes bringing on the disputes, instead of providing for

punishment for those taking part in them.
Strikes and the Kansas Industrial Court

The most bitter and persistent enemies of the new Kansas court
were the coal miners of southeast Kansas, and especially their leaders.
The principal leader in this fight on the court was Mr. Alexander Howat,
president of District 14, United Mine Workers of America. He was the
cause of a series of cases taken to the Kansas supreme court, and later
to the United States Supreme Court concerning the validity of the new
law. When Governor Allen spoke of radical labor leaders, men who lived
off of imdustrial strife and miners' dues, he had Alexander Howat
especially in mind. They were at it "hot and heavy" during the years
the industrial court was in existence. This was the man often mentioned
during the deb-ate previous to the passage of the law in January, 1920.
To supporters of the measure he was a tyrant who had refused coal to
hospitals and children during the 1919 coal strike. To labor leaders he
was the apostle of the awakened working class; to others a misguided
man, sincere in his efforts to improve ghe lot of the coal miner, but
wrong in his methods of seeking this improvement. He was castigated by

his enemies as creating class hatred, and of fomentimg industrial strife
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to merely flout the law and the state. He was certainly to be an

especially prickly thorn in the august side of the industrial court.

On the Monday following the passage of the Industrial Court Law,
400 miners went out on strike in protest against the bill. According to
Governor Allen31 the Attorney-General was immediately sent to the field
to begin prosecutions under the criminal section of the new law. Before
he ha.d time to make any arrests, the striking miners all went back to
work. Governor Allen sald the union leaders asked them to "forget the
matter'®. It does seem,however, as if the governor was twisting the
situation Just a little.

In the first place Howat disclaimed any responsibility for call=
ing the strike, said he wouldn't order the men back to work, amd that
the miners of Kansas would quit work whenever they wanted 'c.o.32 Attorney-
General Hopkins reported from the fields that there apparently was no
organized strike, and that there was absolutely nothing upon which to
base a prosecution under the Kansas industrial law.33 Howat also assured
Hopkins that the miners were not out on strike to violate the new law.
The attorney-general then reported that apparently the men had just not
gone to work that day because it was "blue Monday", and that they had
voluntarily returned to the mines the following day anyway. So apparently

Governor Allen was attempting to present the view that fear of the new

3l. Henry J. Allen, "How Kansas Broke & Strike and Would Solve the
Labor Problem," Current Opinion, LXVIII (April, 1920), pp. 472-8.

32. Topeka Daily Capital, January 27, 1920.
33, Ibid., January 28, 1920.
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court had driven the men back into the mines, and that the attorney-
general had been on the verge of arresting many for the strike.

During the summer of 1920, however, there developed a strike
which was more serious than this initial walkout. It developed out of
the so-called "Saturday-holiday movement." Late in June, 1920, and early
in July, and throughout the month, there was a serious shortage of rail-
road cars in Kansas to move the coal from the coal mines. The industrial
court sent a man to investigate this shortage. The coal operators had
complained that the railroads were furnishing only 38#% of the cars order-
ed by the operators.Bh According to the report of Mr. G. H. Engh, who made
the investigation for the court, it wasn't entirely the shortage of coal
cars that held down coal shipments from the Pittsburg fields during the
summer, What was wrong was the fact that the cars were unloaded slowly
and therefore didn't return to the mines rapidly. Then, too, there were
long waits on sidings and the cars moved so slowly in transit.35 Along
with these delays there was also an admitted shortage of railroad cars.
This condition resulted in intermittent operation at the mines, as it was
no use mining the coal until there were cars enough gathered to take it
away. As a result, numerous local unions voted to discontinue work on
Saturdays. It was hoped that enough cars would be accumulated at the
mines then by the first of the week to furnish fairly st;ea.dy employment

until the next week-end.

34, Ibid., July 24, 1920.

35. Loc._cit.
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The contract of the miners with the operators » however, provided
for fines of from $1 to $2 per day for failure to work Saturdays. There-
fore, when about half the miners of the Pittsburg district quit work on
Saturdays, the operators deducted accordingly from their pay. 36 Alexand-
er Howat deglared the levying of _fines —- even though authorized by the
contract —— an outrage, and asserted on July 25 that the miners would
start a clean-up of the mines the next day, preparatory to a walkout.37
The actual number of miners who struck in protest against the fines is
not known for sure. Alexander Howat claimed there were 7,000 miners out,
but the operators' association officials set the number at 1800.38

Apparently this part of the contract had never been enforced be-
fore, so when the operators invoked it in this case, they let them-
selves in for the charge that they were conspiring to run the price of
coal up. It was thought by some that they were goading the miners into
a strike, which would result in a shc;rt.age of coal, and then the price
would go up. There probably was little truth in the allegation.

Because of the shortage of coal cars up to the week of the
stxfike, the production and shipping of coal from the district had not
been seriously affected by the efforts of the miners to shorten their
working time to five days a week. However, after the strike occurred,

Governor Allen announced that the production of coal was seriously

36. Domenico Gagliardo, The Kansas Industrial Court, University of
Kansas Publications, Lawrence, 1941, p. 134.

37. Topeka Daily Capital, July 25, 1920.

38. Ibid., July 28, 1920.
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impaired, that 20 out of 127 miners were idle with the chance that more
soon would be, and that the point would probably be reached where the
normal production of the district would be reduced about one-t.hird.39

After the above announcement by the governor, the court began an
investigation immediately, and the granting of a permanent injunction
against Howat and other union officials was considered. It was even
rumored that drastic state action, meaning state operation of the mines,
might result, but only if the production of coal reached the point where
the public welfare was affected. The governor hoped that this wouldn't
be necessary.

As.the whole matter ended, the industrial court was not obliged
to take any action whatever. A quarrel developed between John L. Lewis,
president of the United Mine Workers of America, and Alex Howat, presi-
dent of the Kansas district. Lewis, after studying the situation, decided
that the miners were in clear violation of their contract and that they
should be ordered back to work. Lewis sent a telegram to Howat denouncing
him for fostering the strike ’crouble.L’O In this message Lewis declared
the president of the Kansas miners had made no attempt to settle the
strike as provided in the contract with the operators, and he warned
Howat that he must comply with the laws of the union.

A continuation of the mad course you are pursuing in

Kansas will bring further condemnation to your organization
and stamp you as a man devoid of principle and destitute of

honor . . .. The miners of Kansas, through the incessant
and continuous strikes which you have directly ordered or

390 Ibid-, July 31, 1920-

40. Ibid., August 5, 1920.
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sanctioned, are gradually being reduced to a state of

poverty and woe. . . . The office is in receipt of

appeals from many members of the organization in Kansas

pleading for the irrt,erven‘f.ion of the int erﬁtional union

to save them from youwr ruinous goverment.
Lewis was insisting that all local unions abide by the contracts they
had with the operators. He went on to inform Howat the wails which
would nc.> doubt emanate from him upon receipt of the message would not
change the situation at all. "The miners of Kansas shall not be per-
mitted to be sacrificed to the whims and caprices of a dema.goge."h’?'

This action of Lewis' undoubtedly came as a shock and a surprise

to Howat, who had appa.rerrblj thought Lewis would stand clear and let
him fight it out with Governor Allen and the court by himself. At any
rate, it was a critical spot for Howat. Lewis had ordered Howat to send
the miners back to work, and upon Howat's refusal to do so, had himself
sent telegrams to 33 local unions in Kansas ordering them to return to
work and end the strike.l"3 This was too much for Howat, and he sent a
return telegram to Lewis denouncing him for taking the action he had. He
denied having called the strike in the first place, and said that if Lewis
had stood as firmly in defense of the mine workers of the country during
the 1919 coal strike as he was now standing in defense of the operators,

a lot of labor quarrels could have been avoided now. He challenged Lewis

"o do his worss'c,."l"'l+

Kl. Loc. git.
L2, Loc. cit.

4L3. Kansas City Star, August 5, 1920.

‘L. Topeka Daily Capital, August 6, 1920.
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Little by little the miners went back to work and all were again
at work by August 24. This was the first major clash in the struggle be-
tween Howat and Lewis which was to result in the final defeat of Howat.
The operators, in the meantime, refunded the fines that they had collect.ed.l+5
As it turned out the industrial court took no definite action of any kind.
Governor Allen poinbed out that under the law no jurisdiction was conferred
upon the Court of Industrial Relations except in cases where a controversy
of this kind threatened the public.l‘6 He then said that since it appeared
the whole thing would be settled by the nmational union there was no
occasion for any further action on the part of the court. Was this side-
stepping the issue? When does, or will, a controversy threaten the public
welfare? It seems as if the court was left a lot of leeway as to what
action to take, if any, in industrial disputes, and that it would be
easy under certain circumstances to not intrude too far into the question.
The next important strike taking place after the formation of the
industrial court was the so-called Howat strike of 1921. It developed
out of a minor affair known as the Mishmash strike. This had occurred
some six months after the strike over the Saturday-holiday movement.
Mishmash had worked in a mine on a boys' pay until reaching the age of
19, at which time he was paid a mans' wage. He later sued for back wages

as he claimed he had reached 19 years of age before the date he criginally

45. Gagliardo, op. cit., p. 136.

L4L6. Henry J. Allen, "Is the Industrial Court Making Good?"
System, XXXIX (January, 1921), p. 100.
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claimed. The dispute dragged on for several years, the union making
no attempt to collect the back pay. The result was that Howat apparent-
ly used the trivial affair as an excuse to call a strike, with the
probable intention of testing the industrial court law. The strike
was called on February 3, 1921.”7 The industrial court held a hearing
and ordered the George Mackie Fuel Company, where Mishmash had form-
erly worked, to pay the boy more than $200.L‘8 The court also notified
the miners not to refrain from returning to work because of the strike
order issued February 4. Needless to say, the operators were much put
out with the award to Mishmash, some even threatening to join Howat in
his fight against the industrial court. After the money was awarded to
Mishmash the miners all went back to work.

On September 30, 1921, Howat went to jail en a six months'
sentence for violating the Kansas Industrial Court Law in calling the
Mishmash strike. This occasioned the "Howat strike" of 1921. When Howat
went to jail the miners went out of the mines in protest against his
imprisorment. There was no actual strike call issued, but a majority
of the workers went out on strike.

By October 4 all Kansas miners were out on strike. As yet the
industrial court had held no conference on the situation, apparently not

being in agreement as to what action should be taken. Here was a cléar-

47. Kansas City Star, February 3, 1921.

48. Ibid., February 18, 1921.
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cut violation of the industrial law and a chance presented to the court

to prove that the measure actually had teeth. Judge Huggins said he per-

sonally was in favor of giving Lewis a chance to straighten out the sit-

uation before the industrial court took any action.w Immediately, how-

ever the judge changed his mind and advocated that the court take vig-

orous action in handling the situation. He formulated a five-point “pro-

gram for resuming coal production in Kansas."50 Here were the main

points of his program:

I.

II.

III.
IV.

v.

The industrial court should at once ask the governor . . .
to organize through the adjutant-general, a military police
force of sufficient strength and of selected men from the
various National Guard units .-. . . Said military police
force should be used if needed in the mining district to
protect miners who are willing to work, so long as such
protection may be needed.

If production was not resumed by Uctober 12, the court
should ascertain the cause why it hadn't. If the cause
was defiance of the industrial act as reported, then the
court was to find out whether, with police protection,
the operators would be willing to resume operations with
the miners then in the district. If not, and the operators
were willing to resume, the court should aid in getting
labor from elsewhere to operate the mines.

Advocated abolition of the "check-off" system.

If the operators were unable or unwilling to proceed at
once in producting coal, then the court should proceed
under Section 20 of the industrial law to take over and
operate the mines.

If the court did take over, the program should be same as
outlined above.

\

This plan was not adopted because the other two members of the court did

not concur in it. This hesitation on the part of some can probably be ex-

LS. Topeka Daily Capital, Yctober 4, 1921.

5). Herbert Feis,"Kansas Miners and the Kansas Court," Survey,

XIVII, (February 25, 1921), p. 825.
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plained in the following manner. There was apparently no serious coal
shortage as yet, the judges couldn't agree on just what action should
be taken, and there was always the hope that Lewis would step in again
and settle the matter once and for all.

Meanwhile, on October 7, Governor Allen announced that the
industrial court had formulated a definite program of action in the
event of a prolonged coal strike. He said merely that the details would
Ee revealed from time to time as developments warrant ed. "The public may
be assured that after the efforts of a year and a half to devise a tri-
bunal to insure industrial peace, it will not fail to act when the
proper time comes."5l But when is the proper time? That, of course, was
to be decided also by the court.

The strike deadlock was broken on Uctober 13 when John L. Lewis
suspended the Kansas district of the United Mine Workers, District No. 14.
Alexander Howat and all other district officers were removed, and pro-

52

visional officers appointed.”” All loyal miners were ordered back to work.
This involved about 12,000 dues-paying miners in the district. Legal pro-
ceedings were initiated to force the outgoing officers to surrender re-
cords, books and offices. They had refused to do so. Howat's reaction to
this action by Lewis was consistent with his previous attitudes. "To hell
with John Lewis and Governor Allen. Our plans are unchanged. We will

continue the fight." 53

51. Kansas City Star, October 7, 1921.

52. Ibid., October 13, 1921.

53. Loc. cit.
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The cause of the action in suspending district 14 was based on
the refusal of Howat and his district board to put back at work miners
called out on strike during the Mishmash affair. The International
Convention of the union had voted for Howat to put the men back to
work, and he had refused to do so. In oﬁher words, the laws of the
union were being flagrantly violated by the Kansas district.

When the provisional goverrment in district 14 ordered the
mirers back to work, they refused to accede, with the result that the
charters of the local unions were revoked and all miners refusing to
return to work were automatically expelled from the union. New unions
were organized by the international organization, and such miners as
were willing to return to work and who were acceptable as members of
the new organization were received and admitted into the union. By this
process a large number of miners gradually returned to work, thus per-
mitting resumption of operations, umtil within 60 days practically normal
resumption of mining was accomplished and the very radical element in
the miners! unions was eliminated.5h

No sooner had production been resumed in the mines than disturb-
ances broke out in the coal field, necessitating the calling out of the
National Guard. Bands of women attempted to halt the work being resumed
at the mines and intimidated many of the men attempting to work. The
industrial court took no formal action whatever during the entire

controversy,held no hearings, took no testimony, and issued no or-ders.s5

54. Second Anpual Report, p. 10. §
55. Gagliardo, op. cit., p. 143.
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In other words, the court took no effective action to break the strike,
but the state did.

On January 4, 1922, attorney-general Hopkins met the peace
officers and city officials of the two counties, Cherokee ard Crawford,
affected by the strike, and demanded that every town in the district
pass the following ordinance:

Any person engaged in any unlawful calling whatever, or

who shall be found loitering without visible means of support,

or who being without visible means of support, shall refuse to

work when work at fair wages is to be procured in the community,

or who shall threaten violence or personal injury to fellow

workmen or to employers of labor shall be deemed a vagrant,

and, upon conviction thereof, shall be imprisoned in the city

jail for a period of not less than ten days nor more than 30

days for each of fense, and shall be compelled to work at hard

labor until sentence is fully complied wi‘ch.56
As can be plainly seen, this was aimed directly at striking miners pre-
sent in the mining section, to make them go to work or leave the state.
It was also aimed at preventing any more disturbances in the coal fields.
The state was still looking upon all miners who went out on strike as
being radicals, and thought this one good way to run them out of the
state. Attorney-general Hopkins said that no man could be compelled to
mine coal, and that a man could quit work when he pleased, but could
not quit honest employment and be a loafer depending on charity if there
was work to be had in the community. Hopkins was referring here to
strike benefits being given the miners by unions in Kansas and Illinois.

Most of the towns passed these ordinances, apparently arousing no

opposition as being distinctly un-American except from the miners them-

56. "Forced Labor in Kansas," New Republic, XXIX (January 25, 1922),
Pe. 2’.}00
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selves. These ordinances were drafted without reference to the indus-
frial court, and the court wasn't responsible for their issuance. It
is reported that Governor Allen consented to them against his better
Jjudgment 57 in the hope that they would drive the troublemaskers out of
the coal fields. Judge Huggins is reported to have been opposed to the
ordinances and emphasized the fact that the court had had nothing to do
with their passage.

On January 12, 1922 Howat issued a lengthy document from his jail
cell ordering his supporters to return to work.58 He said that the pur-
pose of the strike had been accomplished, in that it had shown that the
Kansas Industrial Court Law had failed in its purpose of doing away with
strikes and industrial turbulence. He accused Lewis, Governor Allen, amd
the operators of working in opposition to the aims of the Kansas miners!
organization, but asserted that the 4-months strike had been successful
nevertheless. Attorney-general Hopkins said Howat had called off the
strike to save his face, and that the vagrancy ordinances had thrown
fear into the miners,making them realize that if they continued to loaf,

59 It is hard to

i.e. strike, they would be picked up and sent to jail.
judge just what effect these ordinances did have on many of the men
returning to the mines. The attorney-general also made the statement

that many of the returning miners would find their places filled by men

supporting Lewis, and that these men certainly wouldn't be discharged

57. Feis, op. cit., note bottom of p. 825.
58. Topeka Daily Capital, January 13, 1922.

59. Loc. cit.
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to make way for the returning strikers. These returning men would
have to take what jobs were left, and the rest go on the waiting list.

The final chapter in this dispute came on January 15, 1922, when
Circuit Judge Samuel A. Dew refused to grant Alexander Howat, the deposed
Kansas mine leader, an injunction against international officers of the
Unit ed Mine Workers, to keep them from continuing the provisional organi-
zation.éo John L. Lewis hailed this as a vindication of the long-estab-
lished policy of the union of observing contracts with employers. The
deposition of Alexander Howat was not permanent, however, as he was re-
instated in the union and re-elected to the presidency of district 14
in 1929.61

Now why didn't the industrial court take more vigorous action,
and why did they mostly stand on the sidelines during this struggle?
The court made an explanation of its attitude. It based its non-activity
mainly on the fact that there wasn't an emergency requiring the court's
intervention. According to the court, during the progress of the strike,
there were only two weeks of complete shut-down, and succeeding the first
two weeks, mining operations were gradually resumed. 62 In this period

there was no abnormal demand for coal, the available supply from within

and without the state being more than sufficient to meet the demands of

60. Ibid., January 15, 1922.
6l. Gagliardo, op. Sit., p. 143.

62. Second Annual Report, p. 10.
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the public. Then, the court said that they had originally agreed to
stand aside and let the national union settle the question, which it
eventually was instrumental in doing. If they could settle the question
before a serious fuel shortage developed they were to be left free to do
so. The court also took the view that there had been no actual contro-
versy between employer a:nd employee, the only sort of controversy the
court had the power to settle according to the industrial law. Whatever
the merits of the grguments, it did add further proof of the inability
of the cmurt to actually prevent industrial disputes from deteriorating
into work stoppages and strikes.

The next important strike occurring after passage of the industrial
court law was the Packing Strike of December, 1921. This strike involved
the Big Five Packers, which included the Cudahy, Wilson, Morris, Swift,and
Armour companies. During the World War the employees of these concerns
were working under an award as to wages and working conditions made by
Federal Judge Alschuler, acting as federal administrator under the Bureau
of Conciliation of the United States Department of Labor. This agreement
expired September 15, 1921, and the packing concerns thereupon installed
what was termed a plant assembly representation plan, whereby the employees
of the various plants elected their representatives as members of the plant
assembly, the employer also designating members of such assembly on its
behalf, and these plant assemblies would then negotiate and deteminf the

6 A .
terms of the contract of employment. 3 These assemblies negotiated a

63. Ibid., p. 1l.
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wage contract which was a very substantial reduction over those wages
received under the Alschuler administration. A strike vote in the Big
Five plants was taken by members of the Amalgamated lMeat Cutters and
Butcher Workmen of North America, authorizing the executive board of
that organization to call a strike in case the packers failed to meet
their demands, and on December 1, 1921, a strike call was issued from
Chicago by the butchers union.éh It was to take affect December 5, and
was to affect all plants of the Big Five packers in the United States.

Mr. Dennis Love, secretary of the packers union, said the strike
had been called because the plant assemblies, which had voted for a 6%
wage decrease, did not represemt the workmen amd expressed opposition
to the action taken by these assemblies.65 Following the announcement
of the strike, attorney-general Hopkins filed a petition asking the
industrial court to investigate into the proposed strike. He charged in
his petition that the parties to the dispute were conspiring, contrary
to the industrial court law, to bring about the cessation of an essential
industry.66 The public interest was affected because 10,000 workers were
affected by the strike order, and the cessation of the packing industry
~would shut off a large part of the meat supply of the state.

Following this, subpoenas were issued for certain officers of the

local unions, as well as superintendents of the packing plants, to appear

n

6L. Loc. cit., Kansas City Star, December 1, 1921.

65. Topeka Daily Capital, December 2, 1921.

66, Ibid., December 3, 192L. =
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before the industrial court in Kansas City. The union early showed a
determination to both strike amd defy the industrial court. The union
workmen were ordered to take all their tools home. Pickets from the
packing union challenged the authority of the court by walking the
street in front of the city hall in Kansas City, exhorting witnesses
subpoenaed by the court not to acknowledge the summonses. Only one
union official appeared at the hearing; all packer's representatives
came.67 The court also informed the strikers that if they ceased work
on Monday morning, when the strike was to take place, they were no
longer employees of the packing industry and could not regain their
old positions without the consent of their employer, and that the
court's concern after December 5 would be wholly with the employer and
those who took the places of those going out on strike, armd to further
see that the industry operated continuously and efficiently.68
Attorney-general Hopkins, after the union officials had refused
to appear before the industrial court, applied to the district court to
order the 16 union officials to appear apd testify. Before going into
the district court, the members of the industrial court issued an
order taking jurisdiction and forbidding either the packers or the
69

employees to make any move until after a further hearing of the court.

67. Kansas City Star, December 3, 1921.

68. Second Annual Report, p. 12.

69. Kansas City Star, December 4, 1921.
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That order amounted to a temporary injunetion in its effect and scope.
The same day the industrial court applied for aid from the district
court , the international headquarters of the union informed the local
officials to ignore any pleas to halt the strike action scheduled for
the fifth, unless word was received from headquarters. They blamed the
industrial court for not preventing the wage reduction voted by the
plant assemblies in November, 1921.

The district court subpoenas were obeyed by all but one of the
16 union officials to whom they were issued. Five of them were sworn in
to give testimony.7o The same day the three industrial court judges warn-
ed the mayor of Kansas City that unless the crowds of strike sympathizers
about the packing plants were dispersed by noon of the following day, they
would recommend to the governor that the militia be called out. The court,
in effect, was prohibiting all picketing, even peaceful, which was one
of the powers given to the court by the industrial law. Picketing in
this instance even referred to the strikers loitering om the streets in
the vicinity of the packing plants, whether or not they were doing any-
thing in the way of active picketing.

The union remained defiant through all of this activity. Mr. E. W.
Jimmerson, St. Louis, who was in Kansas City directing the packing strike,

defied the industrial court in a speech before 2500 striking packing

70. Ibid., December 5, 1921.




118
house workers. "If the industrial court would call on me to end this
strike before you win your fight, I would go to jail before I'd obey
their order.“71 He constantly referred to the industrial court as "Allen's
pet dog", and endeavored to outline the conditions on which the striking
employees would go back to work. The crux of his terms was the re-estab—
lishment of the federal arbitration court with a presiding judge as fair-
minded as was Judge Alschuler, whose term expired with the agreement in
Sept ember.

Immediately after the strike began, on December 5, 1921, it was
apparent that it would never gather much force. By the 6th. and 7th.
it was already losing strength. The packers estimated on December 6
that meat deliveries were 75% of normal. Men were being hired and some
strikers were returning to work. The labor leaders kept up their asser-
tions that from 85 to 98 per cent of the employees affected by the wage
cut were still out on strike. On the 7th. the Big Five announced that

72 Employees who

they were meeting the normal demand in Kansas City.
answered the strike call were going back to work in large numbers,
plant officials reported. The packers held that workers were return-
ing to work because they no longer feared possible action from the
crowds of the idle. These crowds had been prevented from congregating
near the entrances to the packing plants. So it seems as if the non-

picketing order and the policy of the plants to remain in operation

despite the strike had thrown the tide against the strike element.

71. Ibid., December 6, 1921.

72. Ibid., December 7, 1921.
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The industrial court spent most of its times keeping an eye on
the situation, and members made tours of the plants, assuring them-
selves that the work was going as per usual. Judge J. H. Crawford re-
ported that it appeared as if the plants were operating all departments
with skilled hands and that conditions were about normal.73

There was one great difference between the packing strike as it
was carried on in Kansas City and Wichita, and the methods used in
Chicago, the seat of the packing industry. There, blood was shed and
there were numerous clashes between police amd strike sympathizers.
There was none of that in the Kansas section, probably due largely to
the assertion of the industrial court that it would enforce the anti-
picketing order with the state militia if it came to that. Also the local
police cooperated with the court in preventing congregations of strike
sympathizers near the plants where outbreaks could very easily have
occurred. Even the strike leaders in Bansas City urged the strikers not
to use force and to scrupulously obey the anti-picketing order.7k No
doubt they feared martial law and the effect it would have upon their
strike, and what they were trying to accomplish. A few radical and
passionate leaders now and then counselled the disregarding of the
order,75 but for the most part cooler heads prevailed.

Normal production in the packing plants had so far been resumed

by December 21 that attorney-general Hopkins announced that the indus-

73. Topeka Daily Capital, December 8, 1921.

74. Ibid., December 7, 1921.

75, Ibid., December 9, 1921.
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trial court was practically out of the affair.76 He said that there then
existed neither a controversy between employees and employers, nor a
cessation of production, the two causes for action on that part of the
court. There was no controversy between employees and employer because
most of the old workers had been replaced by new ones, who naturally
were not part of the dispute; therefore, there was no quarrel between
the workers and the plants. Then, too, since normal production had been
nearly achieved again, at least enough to supply the demand at that time
of year, there was no threat to the public from a meat shortage. The
strike had just about ended in a fiasco for the striking workers.

On January 18, 1922, the Federal Govermment made an offer to
mediate the packer's strike. Officials of the Big Five, however, declared
that they saw no need of federal mediation.77 Plant conditions were normal,
and as far as they were concerned, there was nothing to mediate -- the
striée was over. As time went on more strikers returned to work, and
where they didn't, new workers were put on in their stead. Finally, it
became clear even to the remaining men out on strike that the whole
affair was a complete failure, and that the only thing to do was to
return to work. On February 1, 1922, by unanimous vote, 600 packing
house strikers ended the strike against the packers in Kansas City.78

Union headquarters in Chicago had recommended that the strikers vote to

end the strike because to continue it would only work hardship on thie

76. Ibid., December 21, 1921.

77. Kansas City Star, January 18, 1922.

78. Ibid., February 1, 1922.
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families of the strikers. -

Immediately hundreds of the men showed up for their old Jjobs
and found them filled. The packing houses said they had all the men
they needed, and did not intend to discharge men hired when the old
employees were out on strike. The number of idle men was put at 2000.
They received small strike benefits for awhile, but most of them got
behind on such things as rent and groceries. They hadn't won their
strike, and had only created a civic problem.

Now there was criticism from several points about the part
played by the industrial court in the packer's strike.79 Most of them
agreed thab the court had acted tardily. Some thought that the court
should have stepped in when the plant assemblies voted for the 6% wage
reduction to be sure it was fairly entered into,and repreasented the
desires of all parties. Apparently the court was under the impression
that the workers had voluntarily accepted the wage reduction. There was
criticism also that all the court did was to enforce the anti-picketing
provision of the industrial law, preserve order, and prevent bloodshed.
Certainly they had no quarrel with this aspect of the court's actions,
but they thought that along with it should have been included a vigor-
ous attempt to step in and fix wages and hours in @he packing plants in
order to prevent the threatened strike.

Judge Huggins, in replying to these critics, defended the court's

79. Herbert Feis, "The Kansas Court of Industrial Relations, Its
Spokesmen, Its Record," Quarterly Journal of Ecomomics, XXXVII (August,

1923), pp. 705-733.
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actions during the strike.BO He said that all the information reach-
ing the court before the strike took place was to the effect that the
workers had accept ed the 6% wage decrease declared by the plant
assemblies. Then he mentioned that only a small percentage of the pack-
ing house workers had desired to strike, proven by the way in which
they flocked back to the plants following the abolition of picketing
by the industrial court. Since this resulted in nearly normal production
there was no great emergency, no threat to the puniic welfare through a
meat shortage, amd therefore, no especial cause for interference on the
part of the court. By keeping order around the plants so they could be
operated, said Judge Huggins, the court had fulfilled its main duty of
ensuring continuous production. He was very pleased with the work
done by the court up to the end of the packing strike and emphasized
the fact that it had not failed in any respect.gl

As to the probable action of the court if there had developed
a serious situation, that is if the plants hadn't have been able to
maintain production, it is mere speculation. Probably the court would
have taken over the operation of the plants if workers could not have
been found to run them. The whole thing hinged on the effectiveness of
the court in enforcing the anti-picketing provision and in maintaining
order, because it was no doubt largely due to this that men flocked

back into the plants to resume operations. But the strike had been a

80. Letter by W. L. Huggins to The Survey, March 18, 1922, p. 968.

8l. W. L. Huggins, "A Reply to Samuel Gompers," The Rotarian,
XXI (October, 1922), pp. 176-177. = =




123
failure from the start and the court had merely assumed that an emergency
requiring active intervention had not occurred.

The last strike to be mentioned in connection with the industrial
court was the strike of the Railway Shopmen, which occurred in 1922, The
strike, called July 1, 1922, was national in scope and included the lines
maintaining shops in Kansas. Prior to the calling of the strike, the
shop crafts and the employing railroads had submitted their controversy
with reference to wages and working conditions to the Federal Labor

Board, and had received a decision from that board with which the shop

crafts were dissatisfied, and the strike was called as a result.82

The industrial court also played a minor part in this strike. As
in the packing strike it spent most of its time in seeing that order was
maintained and that there was no intimidation by either party. The court
explained its stand in the following manner:

All the principal railroads of Kansas are interstate carriers
and do very largely an interstate business, so that the men em-
ployed in the shops were to that extent also engaged in interstate
business. While the men engaged in the shops within the state of
Kansas might in the first instance have submitted their contro-
versy to the Kansas Imdustrial Court, yet the Federal Labor
Board also having jurisdiction of the dispute, and both parties
having submitted their controversy to that tribunal, the Kansas
Industrial Court was deprived of any Jjurisdiction so far as the
merits of the dispute were concerned; so that upon the calling
of the nation-wide strike, under Section 4 of the industrial
act, it became the duty of this tribunal to see that all of the
provisions of the industrial act were enforced, including the
provisions against picket'égg, intimidation, and conspiracy to
interrupt transportation.

82. Third Annual Report, p. 9.

83. Loc. cit.
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Still, there was a strike in Kansas, and such a thing was outlawed by
the industrial law. This is merely another example of the fact that
something more fundamental is needed in industrial controversies than
the mere outlawing of certain actions and practices. Here was a strike,
and striking was in stict violation of the industrial court law. The
only conclusion, coming on top of the other strikes which have been
mentioned, is that the court was utterly unable to actually prevent
strikes. True, many controversies were submitted to the court, they
were adjudged, and the decision was adhered to by the parties, which
otherwise might have resulted in strikes. In that sense it did pre-
vent many strikes. But, in major cases, such as the national packing
and railroad shop strikes, the court could do nothing.

The industrial court still might have assumed jurisdiction in
the matter, regardless of the interstate character of the employment,
and the jurisdiction of the Federal labor board. Something similar to
this had happened before and the court had assumed jurisdiction. In
March, 1920, members of the International Brotherhood of Stationary
Firemen and Oilers, as existing in Kansas, came before the court claim-
ing insufficient pay. The nine roads named as responderts were engaged
in both interstate and intrastate commerce. The court assumed juris-
diction, found the wages were insufficient, and made an order applying
only to actual Kansas residents of the union..s4

The carriers had been unwilling to submit the matter to the state

84. United States Bureau of Labor Statistics, Monthly Labor
Review, II (August, 1920), p. l42.
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industrial court, and denied the rigit of that court to assume juris-
diction, as they were engaged in interstate commerce, and that under
the Transportation Act of 1920, they were paying wages fixed by the
Director=General of the United States Railroad Administration, and that
the industrial court had no jurisdiction on account of the provisions
of the transportation act of 1920 for settlement of disputes by the rail-
road labor board.

The industrial court based its right to take jurisdiction on a

decision of the United States Supreme Court, 85

setting forth the compe-
tence of a state to govern its internal commerce and adopt measures of
a reasonable character in the interests of its people, although inter-
state commerce might incidentally or indirectly ‘be involved. It was
decided that any action that the court might take would be presumed to
be fair and reasonable, and if so, no injury could come to interstate
commerce, and no unnecessary burden be imposed upon it. Neither could
it be presumed that the Federal Labor Board would render an award
which would be unfair to the public, nor that the court of industrial
relations would refuse to approve a reasonable order made by the
labor board if such was accepted by the disputants.

In other words, the court was saying that it was possible for
the state and federal laws to exist side by side without conflict, leav-

ing each free to act in its field, and providing a ready means of ad-

justment if anything in the nature should arise.

85. Simpson v. Shepard, 230 U. S. 298.
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The court, as has been hinted, spent most of its time prevent=
ing picketing and seeing that no one interfered in any way with trans-
portation on the railroads. In this the court was very effective. [lecause
of this activity the maximum amount of freight was kept rolling on the
railroads during the duration of the strike. In December, 1922, the
industrial court sent out questionnaires to the railroads operating in
Kansés for the purpose of obtaining their statements as to shop employ-
ment during the strike period, the amount of freight traffic carried, as
well as the amount of extraordinary expenses incident to the strike in-
curred by them from July 1, 1922 to January 1, 1923. These returns 86
showed how effective the court was in maintaining adequate transportation
facilities in Kansas during the strike period. The report of the court,
based on these questionnaires, showed that, so far as ton miles of
freight hauled were concerned, during the strike period the total for
all railroads in Kansas was oractically the same as for the same period
in 1921. Was the industrial court solely responsible for this? ‘robably
not entirely, but certainly the keeping of order, the prevention of
intimidation, and the leaving of the railroads freeto ooerate with the
help they had, contributed much to the continued efficiency of railroad
transportation in the state. By the time this strike occurred unions
had come to accept the fact that one or the main functions of the court,
and something it would not hesitate to do, was to prevent picketin

and other kinds of coercion common to labor squabbles. The day after the

86, Third Annual Report. pp. lU-<l.
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strike began, a union official in Topeka announced that there would
be no picketing by the striking shopmen because it was prohibited by
the industrial court law. 87 This was certainly a radical departure
from the former conduct of strikes in Kansas.

This concludes the discussion inwolving Lhe industrial court and
strikes called after it was formed, the adjudication of industrial dis-
putes brought before the court by various parties, its investigations
to find out facts and data concernimg different phases of industrial
enterprise in the state so that continuous and efficient production in
the essential industries would ensure the public adequate necessities,
and the subordinate duties attached to the court by acts of the legis-
lature in 1921. It is hoped that a clear picture has been presented as
to how the court conducted itself in attempting to fulfill the duties

conferred upon it by the special session of the legislature.

87. Topeka Daily Capital, July 2, 1922.
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CHAPTER V

THE INDUSTRIAL COURT LAW BEFORE THE COURTS

The Kansas Court of Industrial Relations law was an intensely
litigated piece of legislation. Roughly speaking, two sets of cases
appeared in the courts relative to the Kansas act. One group of cases
concerned Alexander Howat, the afore-mentioned president of the Kansas
miners, and his attempts to get the court declared unconstitutional.

The other set of cases grew out of an industrial court ruling involving
the Charles Wolff Packing Company. It was here that the court sustained
its defeat at the hands of the United States Supreme Court. This final
chapter will take up these cases, and will bring out the reasons for
the attitudes the various courts took concerning the constitutionality
of-the law. The industrial court will be followed through the courts

to its demise in 1925.

Shortly after the industrial court law became effective, February
22, 1920, reports came from the coal fields in Crawford and Cherokee
counties that Alexander Howat, president of the United Mine Workers,
district 14, was openly defying the law and threatening to call a
strike for the purpose of testing certain prov:i.sions.l There is no doubt
but what Howat was openly defying the court and its principles. In his
fourth report to the biennial convention of district 14, United Mif.e
Workers of America, Howat declared the court inimical to organized

labor, was an insult to every union man, and was a disgrace to the

1. Court of Industrial Relations, First Amnnual Heport, State of
Kansas, 1920, p. 163.
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state of Kansa.s.2 He also foresaw the destruction of organized laber,
not only in Kansas, but in the United States if such laws were allowed
to exist on our statute books. The industrial court received its in-
formation concerning the calling of a strike from an unidentified miner.
This miner informed the court that Howat and his officials had been
doing field work among the miners and miners' locals, endeavoring to
arrange for certain deléegates to be sent to their convention in Kansas
City, "and they are expecting to select delegates to be sent from each
local instructed to vote a general strike in Kansas during the session
of the comvention. n3

The information was apparently reliable, because the convention
did vote backing to Howat at such time he should deem it advisable to
call a strike. Then, in an address before the Illinois miners' conven-
tion late in the same month, Howat castigated the industrial court law,
announced his determination to fight the law "whether or not my bones
rot in a prison cell", and said that, "Be the consequences what they
may, there is no power on earth, injunction or otherwise, that will
make me call off this strike. This strike will be called by me in the
very near future."h The Illinois' miners pledged their unqualified
support to Howat and his 12,000 Kansas miners in whatever action they

might decide upon.

2. Topeka Daily Capital, March 9, 1920.

3. Lec. cit.

L. Ibid., March 21, 1920.
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As a result of all this the industrial court had a temporary
order issued by Judge A. J. Curran in distriet court, restraining
Howat and 47 other district officials of the U.M.W. from interfering
with coal production in Crawford and Cherokee counties.5 The order was
issued after Howat publicly declared his intention to call a general
coal strike early in April. Governor Allen justified the restraining
order on the grounds that Howat was simply going to call the strike to
defy the industrial court, and also on the grounds, that by issuing
the order, the court was preventing economic waste, loss of wages to
labor, violation of the law, and suffering to the people of Kansas.

The first conflict between Howat and the court, however, broke
out over samething other than the calling of a strike. It took place
during the period when Howat was being restrained by the industrial
court from calling a general coal strike. The industrial court began
an investigation in the Kansas coal mining industry upon the complaint
of certain miners of district 14. About 2000 miners were out on strike
at the time. It wasn't an organized strike, called by unions officials,
but a walkout in protest against the award which had been made by Pres-
ident Wilson's coal wage commission. Howat wanted it understood that
"The men are out on their own initiative."6 He said there was much dis-
content throughout the coal field over the commission's award. -

The industrial court immediately began its investigation into the

5. Kansas City Star, March 30, 1920.
6. Topeka Daily Capital, April 6, 1920.
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situation. The investigation was directed toward working conditions
in the mines with reference to hours of labor, provisions for safety
and sanitary conditions; miners' incomes with relation to living costs;
plans of mining as to continuity of production; conditions of the mines
with reference to future supply, and the cost of production as compared
with previous years; school and church privileges and general social
surroundings; amd complaints of mine workers, or owners, or the public.7
In carrying on the investigation between 45 and 50 witnesses, including
operators and miners were subpoenaed to appear as witnesses before the
industrial court. Along with these men, 25 union officials were ordered by
attorney-general Hopkins to appear before the court and state why the
miners went out on strike and on whose orders. According to the miners
the strike was for one day only and that the men would report for work
the next morning.8

Among the union officials ordered to appear before the industrial
court were Howat, August Dorchy, vice-president of district 14, and
Thomas Harvey, secretary-treasurer of the local. After these men had
been served with an order from Judge Curran of the district court to
appear before the court and give their testimony, they were in another
room of the building where the industrial court was sitting. They told
the sheriff, who went to them because of an inquiry by the presiding
judge, that they were having a little meeting of their own and would be

through in about 10 minutes. They didn't appear after that, and apparently

7. State v. Howat, 107 Kan. 423, pe. L425.

8. Topeka Daily Capital, April 6, 1920.
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showed no disposition to obey the process.9 Howat then issued another
of his diatribes against the court and Governor Allen, saying that
the miners didn't recognize the industrial court.10

As a result of this action, Howat was taken into court on a
contempt charge. When first brought before Judge Curran he again threw
down the gauntlet of defiance to the industrial court, then backed up,
pleaded guilty, changed his mind again, and finally concluded to stand
trial.ll Howat was committed to jail, but when he had asked for a con-
tinuance in order to make his defense, he was released on $500 bond to
reappear before the district court. Howat either had to completely
give in and appear before the industrial court as a witness, or refuse
and go to jail for contempt of the district court.

In the meantime there was growing evidence of dissatisfaction
among the miners in. the district toward Howat and his actions s and
many were going back to work. By April 8 all mines were working except
one which was not because of certain mechanical difficulties. This
dissatisfaction directed toward Howat was something often claimed by
the industrial court and the state officials prosecuting Howat, but in
the clutches this dissatisfaction seemed to melt away, leaving nothing
but fairly firm support. The miners were probably going back to work

because they were getting hungry, not to show that they were opposing

9. 107 Ka.n- 423, p- l|-29'

10. Topeka Daily Capital, April 7, 1920.

11. Kansas City Star, April 7, 1920.

12. Ibid., April 8, 1920.
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their leader. It will be remembered that the miners had already i
announced that they would be returning to the mines in a short while,
as the "strike" was only a temporary affair directed in protest against
the award of President Wilson's coal commission.

When Howat's case came to trial, he and the of ficers mentioned
with him,were sentenced to jail until such time as they would consent
to appear before the industrial court as witnesses and answer questions.13
In response, Howat's counsel filed in the district court an answer con-
sisting of 23 paragraphs. The first 21 alleged that the act undertaking
to create the court of industrial relations was void because it was in
confliet with various provisions of the state and federal constitutions,
and that, therefore, it had no legal existence, and the district court was
without jurisdiction to enforce attendance upon it. The 22nd, paragraph
denied the violation of any lawful order of the district court, and the
23rd. was a general denial 1

While in jail, Howat resumed his attacks upon tle court and
Governor Allen. Now he included Judge Curran in his remarks. For some
reason or other the sheriff gave Howat the run of the jail and allowed
‘him to make a speech from the front porch to an assembly of miner
sympathizers. Here he referred to Governor Allen as "that skunk, that

tyrant, that would-be destroyer of organized labor, that oppressof of

human rights.“15 After his sentence to jail, Howat was once more

13. Ibid., April 9, 1920.
14. 107 Kan. 423, p. 425.

15. Topeka Daily Capital, April 13, 1920.
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assured that he wasn't losing his control of the Kansas miners, as
many people were wont to believe.

Many mimners quit work throughout the Pittsbur: area in protest
to the imprisonment of Howat. Miners' meetings were held around the
district protesting the jailing of their president. It was at this time
that evidence was once more presented measuring the part that anti-alien
sentiment throughout the country was playing in influencing many every-
day events. We have mentioned that it, in part, lay behind the azitation
for an industrial law in Kansas in 1920. The state began to fear that
radical labor elements made up of aliens, not familiar with our system
of government, would try and take over the fight against Howat's imprison-
ment. It was even reported that hundreds of socialists were working in
railroad shops and were planning to stage a demonstration in favor of
Howat.16 As a result of this ill-founded fear, Howat and the other
officials imprisoned with him, were removed from the jail at Girard and

_were taken elsewhere. Immediately, however, the union officials were
released from jail on $2,000 bond pending appeal of their convietion to
the supreme court of Kansas.

Immediately before Howat got into trouble with the industrial
court, and the district court, for refusing to testify in the investi-
gation of the coal-mining industry, it will be recalled that a re-
straining order had been issued forbidding Howat to call a strike in the
coal fields. How, after the miners had gone out because of the inprison-

ment of Howat, Judge Curran issued an order to Howat and the other union

’

16. Kansas (ity Star, April 1k, 1920.
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officials to order the miners back to work, or show cause for refusing
to do so April 27.l7 The motion for this wider and supplementary order
charged that the strikers had quit work simultaneously and that the
movement was directed against the industrial court law, and for the
purpose of violating that law by causing a curtailment in coal produc=
tion. Howat issued a statement saying that the miners themselves would
decide whether or not they would return to wo:rk.l8 However, the committee
which had been in charge of the demonstration in sympathy for Howat be=
gan urging the men back to work.

The hearing on the restraining order was heard before Judge Curran
on April-27, and on April 30 he issued a temporary injunction, which had
been sought by the state, to prevenmt the calling of a strike in the Kansas
coal mines. He did not make the injunction mandatory, as to making Howat
call the miners back to work, as evidence of the state mine inspector,
and officials of the operators association, showed that the miners by this
time were back at work.l9 He said, however, that if further proceedings
showed that the miners were not working, a mandatory order would be
issued by the court.

Alexander Howat appealed his contempt conviction, for refusing to
appear before the industrial court and testify, to the fansas supreme

cour'l‘..:20 Counsel for Howat attacked the validity of the industrial court

17. Ibid., April 17, 1920.

18. Topeka Daily Capital, April 20, 1920.

19. Kansas City Star, April 30, 1920.

20. State v. Howabt, 107 Kan 423, 1920.
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law before the supreme court. That court said, however, that the only
question involved in the proceedings was whether the defendants could
be required to attend as witnesses before the Court of Industrial Rela-
tions. It said that it involved no more than the right of a witness to
refuse obedience to a subpoena. Most of the objections of a constitutional
nature raised in the supreme court by counsel for Howat were directed to
the provisions of the act creating the court of industrial relations. The
supreme court ruled that the wvalidity or invalidity of these objections
had no possible bearing on the disposition of the case at hand.

The Kansas court did, however, advance a few arguments justifying
the creation of the industrial court, since the defendants had attacked
its validity. Saying that the court was partly an adninistrative body,
the supreme court was of the opinion that the legislature surely had the
power to pass laws designed to protect the health and safety of miners,
and could authorize an atministrative body to make rules in that connection
having the force of law. The supreme court echoes the attitude of the
principal framers of the industrial law in saying that the police power
of the state could be used to protect the public welfare, and that the
industrial court was merely the instrument of t his power.

As Howat and the other officials had refused to testify at a hear-
ing held by the industrial court in conjunction with its investigation
into the coal mining industry, the supreme court ruled that their con-
viction could not be challenged on the grounds that the industrial court
didn't have the right to institute such an investigation. No reasons
were suggested to the judges why the legislature could not authorize the

court of industrial relations to conduct an inquiry into conditions
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existing in the mining field, and in furtherance of the inquiry require
the attendance of witnesses.

The supreme court also upheld the right of the industrial court to
appeal to a district court for an order requiring attendance at its hear-
ings or obedience to its orders, on the grounds that since the industrial
court was mostly an administrative body, it had no power to enforce its
own process. The conviction of Howat on the contempt charge, then, was
upheld by the Kansas supreme court. It was then appealed to the United
States Supreme Court. As it was appealed to this court in conjunction
with another case arising out of the following circumstances, the dis-
position of them in that court will be taken up. after these circumstances
hawe been looked into.

In Chapter IV a discussion was undertaken of the various strikes
which took place in Kansas after the passage of the industrial court law.
One of those mentioned was the so-called Howat strike of 1921, growing
out of a minor strike called the Mishmash strike. This had been a dispute
over back wages allegedly due Mishmash by a coal mining company. It
figures in the story again here because, in calling that strike, Howat
violated the industrial court law and Judge Curran's injunction. It was,
in fact, the first officially-called strike of the coal miners in Kansas
after the passage of the industrial court law. Two hundred miners were
affected by Howat's order, employees of the George K. Mackie Fuel Company,
where Mishmash had formerly been employed.

Governor Allen announced, as soon as the strike had been called,
that the only question to be determined by the industrial court was

whether or not the closed mines (there were two involved, both belonging
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to the above-named company) should be operated under a state receiver-
ship as authorized by the industrial law. The prosecution of Howat under
the criminal provisions of the law were in the hands of the attorney-
general and the criminal court.s.z:L Before taking any direct action, how-
ever, attorney-general Hopkins wired the Crawford county attorney to
make an investigation of the reported strike. The report apparently
convinced Hopkins that Howat had actually called the strike because
Howat and four other members of the district board were arrested for it.
Bond was fixed at $500 and the defendants were all released on their
own recognizance.

There was, in fact, no point in Howat denying having called the
strike, because before he was brought before the district court, a
miners' union official at Scammon, where the strike had been called,
had showed the origindl strike order to Judge Curran. When brought be-
fore Judge Curran, Howat readily admitted calling the strike.22 He said
he called the strike solely to get injustice for Mishmash, a poor boy
being exploited by a '"greedy corporation."

A postponement for the hearing of a week was granted by Judge
Curran. In urging a continuance, the defense counsel suggested to the
court that only two mines were made idle by the strike order, and stress-
ed the fact that the supply of coal to the public was not menaced as a
result. This seemed to indicate that the defense attorneys would offer

as a defense that the union officials actions had violated the letter of

21. Kansas City Star, February 5, 1921.

22, Topeka Daily Capital, February &, 1921.
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the state industrial court act, but not the spirit.23 Judge Curran re-
minded counsel, however, that Howat was not being tried for violating
the industrial cowrt law, but was accused of violating an order of the
district court. He went on to say that the constitutionality of the
industrial court law would not figure at all in the case.

The defense attorney made two attempts to halt the hearing when it
was taken up again. They filed two demurrers, one claiming that the evid-
ence submitted failed to properly show that the defendarmts had called a
strike, and denying that any of the district board members had had any-
thing to do with the calling of the strike. Judge Curran merely pointed
to the admission of Howat at the preliminary hearing that he had called
the Mishmash strike.

When asked by an attorney for the imdustrial court if the district
board had considered that the calling of the strike was in violation of
the injuncition, and that it might end in a jail sentence for the members,
Howat replied:

We considered only one thing, ard that was we were out for

Justice for this boy and his widowed mother, at whatever cost.
We did not believe that the injunction granted by Judge Curran
meant that these miners had to be chained to their jobs whether
they were paid or not. We believed that the injunction was aim-
ed only to prevent a geazral tieup of all the mines, such as
took place last winter.

This explanation didn't impress anyone very much though. In the first place,

the union had never pressed the company for the alleged back-pay before the

* 23. Ibid., February 9, 192l.

24, Ibid., February 16, 1921.
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creation of the industrial court. Therefore it seemed that the real pur-
pose back of the strike call was defiance of the new law. lishmash, on
the other hand, had not worked at the mine for months, and was not press-
ing the payment very heartily. Howat got more to the point, then, when he
atided that it had never been the union's policy to go to a court for wage
settlements. He said they had always gotten the worst of it, and so hadn't
gone into the industrial court to recover payment for Mishmash. Also, he
declared, the union considered the industrial court unconstitutional..

Judge Curran found Howat, and five other union officials, guilty of
contempt for violating the district court's injunction, and sentenced them
to one year in jail and also to pay all court costs.25 Motion for a new
trial was overruled by Judge Curran, and bond was set at $2,000 when de-
fense counsel gave notice of appeal. The case was appealed to the Kansas
supreme court..26

In the Kansas supreme court, the defendants attacked the validity
of the injunction itself, and the constitutionality of the industrial court
law. As far as the first poimt was concerned, the supreme court ruled that
the state had a perfect right to use the power of an injunction to protect
the public health and welfare. More emphasis, howeveer, was placed upon
the attack on the constitutionality of the industrial law made by counsel
for Howat and the other union officials.

The main line of attack by Howat's counsel was their attack on

the constitutionality of the act creating the court of industrial rela-

25. Kansas City Star, February 16, 1921.

26. State v. Howat, 109 Kan. 376, 1921.
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tions because it contravened the fourteenth amendment to the constitu-
tion of the United States, in that it destroyed liberty of contract
and permitted involuntary servitude on the part of workingmen. The
court went into a long discussion refuting this argument, and it might
be well to mention the main points in this opinion.

Much of the argument of the court in sustaining the industrial
court law was similar to that used by those originally proposing the
establishment of the industrial court. It brought out that the public
is usually the greatest sufferer in industrial disputes, that the Kansas
legislature realized this and the need for industrial cooperation. But,
if the two parties to industrial disputes couldn't, or wouldn't, volun-
tarily get together and collectively iron out their difficulties "why
should they be permitted to start a fight, which quickly brings upon the
public a recrudescence of barbarism?"27 In other words, the state had a
right to step in and require them to settle their differences in a peace-
ful manner.

The supreme court went on to say that in dealing with the constitu-
tionality of the 1920 legislation it would be necessary to bring out a few
disagreeable facts concerning the industrial history of the United States.
The Pullman Strike of 1894, with all its violence and intimidation, was
mentioned by the court as a good example of rampant labor leadership and

theé inherent evil in industrial warfare directly resulting. The court

.27. Ibid., p. 395.
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pointed to the strike history of the United States during the World War

as another blot on our industrial record.

Between April 6, 1917, and November 11, 1918, the period of
our participation in tlz world war, there were more than 6,000
strikes in the United States, some of which imperiled winning
the war. When the whole world was shaken by the earthquake of
the world war, and the flower of this country went forward as
willingly as a bridegroom goes to his bride, to hurl themselves
into the raging pit of hell in Western Eggope, their fate there
depended on patching up strikes at home.

Therefore, the court was implying, the right to strike was not at all un-
limited and should be curbed to some degree. This was one of their bases
for upholding the legality of the Kansas court. The supreme court went
on to outline the general coal strike of 1919 and all the suffering it
had brought to the people, including in its discussion the opinion that
Alexander Howat's district was ruled in medieval fashion.

The court also based its justification for the establishment of
the industrial court to a great extent upon the world conditions in 1920.
It said the following, which seems to be its principal justification of
the industrial court.

At the beginning of the year 1920 it had not been demonstra-
ted that the world would escape bankruptcy as a result of the
war. The problems of economic and industrial reconstruction were
not merely local and national, but were international in charac-
ter. Early hopes of a speedy and easy transition from war to
peace conditions were not realized. Instead of that, the situa-
tion, always grave, was complicated and aggravated by continued
rise in prices, by profiteering, by social unrest fanned by radical-
ism, and by other ugly influences. The bitterness of the struggle
between those who ought to be partners in industry became acute,
the only remedy for the high cost of living -- joining forces in
greater production — was rejectedzénd economic readjustment pro-
mised little but economic turmoil.

28, Ibid., p. 398.

29- Ibidc, P 402’
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It was under these conditions, then, that Governor Allen called the _
spec?al session of the legislature to consider what might be done to
protect the people from dislocations in Kansas certain to ensue from
these conditions, special emphasis, of course, being put on the con-
tinued production of those things referred to as the necessaries of life.

The supreme court, taking the view again that the court was in
reality more of an administrative board, said it was an impartial body
with adequate facilities to promulgate just and reasonable regulations
to govern the relationships between capital and labor, and that with a
group of this kind to appeal to industrial disputants had no moral right
to resort to striking or lockouts. The court even took the view that gov-
ernment could take action to prevent striking because it always affected
the public welfare.

In conclusion the supreme court brought out the fact that hereto-
fore industrial relationships had been regarded as existing between only
two members -- industrial managers, and industrial workers. Now, however,
there was a third member, the public, which was to see to it that business
did not come to a standstill because of a controversy between the first two.
Defending the act and its principles, the court said that

The privilege of industrial managers to organige® is not dis-

puted. The privilege of industrial workers to organize is express-
ly recognized. Collective bargaining between the two organizations
is not only encouraged, but is in effect placed on the plane of

duty. The rights of society as a whole, however, are dominant over
industry; and the state is under obligation to intervene to compel

settlement of differences whenever failure of manager and laborego
to agree endangers the public safety or causes general distress.

30. Ibid., p. 417.
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On the basis of these arguments the Kansas sipreme court affirmed the
Judgment of the district court in convicting Howat for violating the
injunction by calling the ilishmash strike.

This case, along with the case Ll

upholding the decision of the dis-
trict court adjudging Howat guilty of contempt in refusing to testify be-
fore the industrial court, was appealed to the United State Supreme Court.
This court decided both cases at the same time.32

In presenting these cases before the Supreme Court, Howat's coun-
sel took the same line of attack as they had in the supreme court of
Kansas -- attacking the constitutionality of the Kansas Industrial Court
Act. They held that the district court was without jurisdiction to
issue the injunction and that, therefore, they couldn't be punished for
violating it. They hela that the industrial court law was unconstitution-
al because it violated the liberty of contract; that it was in general
violation of the 1hith. Amendment; that it abridged the privileges and
immunities of citizens, that the void sections were so intermingled with
the other sections to cause the whole act to fall; and that the industrial
court held legislative, judicial, and administrative functions.

In presenting the case for the state of Kansas, counsel first of
all held that the cases presented no federal question. Then they held
that the district court had authority, even without statute, to issue
the order, that the injunction was authorized by the Aansas statute

creating the industrial court, which was constitutional ; that it was

31. State v. Howat, 107 Kan 423, 1920.

32. Howat v. Kansas, 281 U. S. 181, 1921.
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competent for a state to declare that strikes should be unlawful gener-

ally; that there was no constitutional right to strike; that the injunc-
tion could be supported by the power of the state to regulate industries
affected with public use; that the strike called by Howat abridged the
constitutional rights of the fuel company; and, finally, that if any
provisions of the statute other than those making a strike unlawful
should be invalid, it would not affect the validity of the strike pro-
vision..

Chief Justice Taft delivered the opinion of the Court. Right at
the beginning he said that "We are of opinion that in neither case is the
Kansas Industrial Relations Act presented in such a way as to permit us
to pass upon those features which are attacked . . . as violative of the
Constitution of the United States."33 After going into a discussion of
the act, its purpeseés, powers and ilis operation, Chief Justice Taft said
that the Supreme Court ob¥iously could not pass upon the constitutional
validity of an act presenting such critical and important issues unless
the case before it required it to do so. He recognized that the industrial
court was misnamed court, and that it should have been called a board, be-
cause it was really an administrative body. He upheld, however, the right
of such a body to compel the attendance of witnesses to give testimony.

The Supreme Court then held that the supreme court of sansas had
disposed of the cases without any consideration of the application of the

Federal Constitution to the features of the Kansas statute of which com-

33. Ibid., p. 556.
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plaint was made. Even if those features of the law which had been attack-
ed were void, the Court said that the state court had sustained in con-
tempt convictions on general law, and that, therefore, the Supreme Gourt
could not consider the Federal question.

The Supreme Court, in effect, was saying that the injunction suit
in the district court was not the enforcement of the Industrial Relations
Act, but was a proceeding wholly independent of that, and didn't depend
upon the constitutionality of that act for its jurisdiction in granting
the order. The violation was of an order of the district court, not of
the industrial law, so constitutional questions didn't enter into it. Even
if the industrial law was unconstitutional, it didn't give Howat the right
to disregard an order of a legally-constituted state couwrt requiring attend-
ance to it. Nothing can justify the disregarding of a court order, unless
the court itself has no legal basis or standing. "As the matter was dis-
posed of in the state court on principles of general law, and not Federal
law, we have no choice but to dismiss the writs of error."%

On July 1, 1921, Alexander towat and August Dorchy, president and
vice-president respectively of district 14, United Mine Workers of smerica,
were charged with the violation of the cr‘iminal provi sions of the Kansas
industrial court law by calling the strike in February at the mine of the
George K. Mackie Fuel Company, the so-called Mishmash strike.35 Their

prior conviction, it will be recalled, was on the violation of the district

34. Tbid., p. 559
35.Topeka Daily Capital, July 1, 1921.
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court's injunction against the calling of a strike. In the trial the

presiding judge made it clear that the industrial court law was not
being tried. He instructed the jury that the question to decide was
whether Howat and Dorchy used their power to call the strike, thus
hindering the production of coal.

The two were fourd guilty of a misdemeanor for violating the
criminal sections of the Kansas law. No testimony was offered in behalf
of Howat and Dorchy in the short trial. The defense counsel had rested
without calling a single witness.36 This was Howat's first conviction
by a jury. It was understood when the verdict was brought in that three
Jurors voted for conviction on the felony charge on the first ballot. The
felony charge, however, was soon disposed of. At one stage of the jury's
deliberations, the reports stated, seven were for acquittal. Members of
the jury, discussing their work, said that it was the general opinion of
the jurors that the Mishmash strike had not been called to curtail pro-
du,ction.37

Howat and Dorchy were sentenced to serve six months in jail and pay
a fine of $500 by Judge Frank Boss of the Cherokee County district court.
The judge also ordered Howat and Dorchy to give a bond of $2,000 each not
to again violate the Kansas Industrial Court Act. Notice of appeal was
given immediately and the two were turned loese pending this appeal. A
motion for a new trial was overruled. As part of the motion requesting a

new trial, counsel for the convicted union officials introduced an

36. Kansas City Star, July 1, 1921.

37. Loc. cit.
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affidavit drawn up by the jury which had found them guilty. The jurors
said in this affidavit that they returned a verdict of guilty only be-
cause they had taken an cath that "They would be governed by the law as
set forth in the judge's instructions."38

As far as the trial itself was concerned, Howat didn't think he had
been given a fair one because there had been no miners on the jury. A jury
of miners, it seems would have been his conception of a fair jury to judge
his case. Howat also continued his vituperation against the court and
Governor Allen after his conviction for violating the criminal section of
the statute. He made a speech to a mass meeting of miners at Columbus,
Kansas, at which time he charged that the industrial court law was drawn
to benefit large corporations, and even went so far as to declare that
three members of the Kansas supreme court were identified in the drawing
up of the law. He flayed Governor Allen as "the man who tried to ride into
the White House on the back of organized labor."39 It was at this time that
there was some talk of booming Allen for the presidency, William Allen
White being one of the leaders of the movement. After his conviction Howat
also made the statement that he would drop the strike as a weapon against
the court and concentrate on organizing union labor, farmers and anti-
court factions with the idea of getting control of the Republican party

by putting anti-court candidates in the field for the Republican nomination

for state of fices.

38. Kansas City Star, July 8, 1921.

39. Topeka Daily Capital, July 9, 1921.
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Howat applied to J. C. Pollock, United States District Judge for

Kansas, for a writ of habeous corpus, raising the question of the consti-
tutionality of the Kansas act. Before the case was decided Howat dismiss-—
ed the application and went to jail September 30, 1921.L,0 There he de-
clared he was willing %o remain‘in Jjail until the industrial court was
taken off the statute books.l’l Appeal was taken to the supreme court of
Kansas, and on February 6, 1922, Howat was released from jail pending

the final decision of the case. Before being released from jail pending
this appeal, Howat and Dorchy had to post a $2000 peace bond not to call
any more strikes. In sapport of his previous statement that he was willing
to stay in jail until the industrial court was taken off the statute books,
Howat ammounced that the only reason he was leaving jail now was so he
could attend the international convention of the United Mine Workers in
Indianapolis, after which he would return to finish his term.l"?'

In the Kansas supreme court, then, counsel for Howat and Dorchy
brought suit to have their convicticm set aside, contending that their
arrest, trial, and conviction and sentence were in violation of the
rights guaranteed them under the laws and constitution of the United

States.t*3 On the authority of its decision in State v. Howat,109 Kan.

376, the supreme court affirmed the district court's conmviction of Howat

and Dorchy for violating the criminal provisions of the Kansas act.

40. Gagliardo, op. cit., p. 179
41. Iopeka Daily Capital, September D, 1921.
42. Ibid., February 7, 1922.

43. State v. Dorchy, 112 Kan. 235.




150
Appeal was then taken to the United States Supreme Court.M
Before this appeal was taken to the Supreme Court, however,
something happened which altered the situation completely. After the
Kansas supreme court had upheld the conviction of Dorchy and Howat, ard
before appeal was made to the Supreme Court of the United States, that
Court had ruled that compulsory arbitration as applied to packing plants

violated the Federal Constitution (Wolff Packing Company V. Court of

Industrial Relations, 262 U. S. 522). This case will be brought up later

in cornection with the dispute between the Wolff Packing Company and the
industrial court.

In the case now brought before them (Dorchy V. Kansas, 26/ U.S.

286), the Supreme Court held, that for the same reasons given in the
Wolff case, compulsory arbitration (or wage-fixing by the industrial
court) was also unconstitutional as applied to the coal mines in Kansas.
However, the Supreme Court said vhat the question to be decided now was
whether or not Section 19 (the penal section under which Howat and Dorchy
were convicted) was invalid, and had fallen as a part of the system of
compulsory arbitration.If this part of the statute was so closely inter-
mingled with the compulsory aroitration features of the act that it had to
fall: with the others, why naturally Howat and Dorchy couldn't be convicted
under it; for, as the Supreme Court said, "If Section 19 falls as the
result of the decision in the Charles Walff Packing Com}.)any case, the

effect is the same as if the section had been repealed without any

-

4k. Dorchy v. Kansas, 26l U. S. 286.
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reservation. The Court did make the observation that a statue bhad
in part was not necessarily woid in its entirety.

The court held that most .of the provisions of the original act
were very intimately comnected with the system of compulsory arbitration,
but whether or not Section 19 was was a question of interpretation and of
legislative intent. It went on to say that the task of determmining the
intention of the state legislature in this case, like the usual function
of interpreting a state statute, rested with the state court, and its
decision as to the severability of the provision would be conclusive
upon the Supreme Court. Therefore, in order that the Kansas supreme
court could pass on the question of whether or not Section 19 fell with
the system of compulsory arbitration, its judgment -~ which had been
rendered before the Wolff Packing Company case --was vacated. Judgment
was reversed to allow the Kansas court to decide the point.

Section 28 of the industrial act reads as follows:

If any section or provision of this act shall be found in-

valid by any court, it shall be conclusively presumed that
this act would have been passed by the legislature without
such invalid section or provision, and the act as a whole shall
not be declared invalid by reason of the fact that one or more
sections or provisions may be found to be inwlid by any court.
The Kansas supreme court said that, because of the pioneer character of the

legislation, the legislature had so framed the act so that any invalid pro-

vision could be eliminated without affecting the others.L"6 The Kansas court

45. Ioid., p. 289.

46. State v. Howat, 116 Kan. 412, 192i.
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also took exception to the Supreme Court calling the work of the indus-
trial court compulsory arbitration.

Justice was to be done between employer and employee, but

protection of the public interest was to be paramount, and

the public interest is not a subject of arbitration. Besides

Fhat, the'c9nst§tution and fgnctions ofhﬁhe tribunal forbade

its classification as an arbitral tody.
As for the main question, that of deciding whether or not it was intend-
ed that the provision against using official power to call strikes in the
industries named in the act should stand, even if the provisions relating
to the regulétion of wages be held unconstitutional, the ™ansas supreme
court said it should remain. "To free labor-union members from tyrannical
domination by ruthless labor leaders, prevent meddlesome interference
with the relation between employer and employee, and so secure continuity
in production of coal, Section 19 was inserted in the law." The con-
clusion drawn then, was that Section 19 was to be regarded as having
the legal effect of an independent statute, making it a punishable offense
for an officer of a labor union, acting in his official capacity, to call
a strike of coal miners. The judgment of the district court in imposing
upon Dorchy ahd Howat the penalties prescribed by the section in question
was affirmed. Two justices of the Kansas court dissented, thinking that
the act as a whole should fall as a result of the decision of the United

: . . 49
States Supreme Court in the Charles Wolff Packing Company case.

W Tbilde)y pal 4555
L|'8' %, pu l}léo

49. Ibid., p. 419-420.
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As a result of this decision of the Kansas sipreme court affirming
their earlier opinion in the conviction of the two union officials, the
case was taken back to the United States Supreme Court on appcal.So In
this case counsel for Dorchy and Howat held that compulsory arbitration was
unconstitutional and did not apply to coal mines in Kansas, on the basis
of the Wolff Company case. Also they challenged the constitutionality of
Section 19 of the Kansas act, which had been held still valid by the supreme
court of Bansas.

Counsel for the state held that since the supreme court of Kansas
had held that Section 19 was irndependent, there could be no question there
of the validity of the provisions of the act concerning the fixing of wages
and hours by the industrial court, and that the plaintiffs in error (Howat
and Dorchy) could only challenge the constitutionality of those parts of
the act affecting them personally, in this case only the penal section.

The state also held that the lishmash strike had been unlawful because it
had attacked the constitutional as well as the legal right of the fuel
company and its customers.

The Supreme Court largely took the same view of the matter, amd
ruled that since the Kansas Court had said the penal section could stand
alone, it was bourd by this decision. "The only question open ; 3 = is
whether the statute as so construed and mpplied is constitutional."5l

Reference here was being made to Section 19 standing alone as an independ-

50. Dorchy v. Kansas, 272 U. S. 306, 1926.
51. ibid., p. 308.
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ent statute, and whether or not it was constitutional standing alone.
The question, in other words, was not whether the legislature had the
power to prohibit strikes, but whether or not it had the power to do so
constitubtionally in the ifishmash case. At least, that is as far as the
Supreme Court was willing to commit itself. It side-stepped the question
of the general prohibition of striking by the state, and confined itself
to judging the individual Mishmash strike.

In discussing this strike the Supreme Court said that there was
no trade dispute at the time between the operators and the miners; there
had been no controversy between the company and the union over wages,
hours or conditions of labor; nor was the strike ordered as a sympathetic
one in aid of others engaged in any such controversy; the order was made
and the strike was called to compel the company to pay a claim of one
Mishmash for $180. There was also no evidence that the claim had been
submitted to arbitration, nor of any contract reguiring that it should
be. The claim was disputed and had been pending nearly two years. The
Court said that:

The right to carry on business-- be it called liberty or

property —- has value. To interfere with this right without
just cause is unlawful. The fact that the injury was inflicted

by a strike is sometimes a justification. But a strike may be
illegal because of its purpose, however orderly the manner in which

contrary, each party to a disputed claim may insist that it be
determined only by a court. To enforce paymert by a strike is
clearly coercion. The legislature may make such action punishable
criminally, as extortion or otherwise.52

52. Ibid., p. 311.
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The Court went on to say also that there was no absalute right to strike,
neither under the common law, nor the Fourteenth Amendment. So it was de-
termined by the Supreme Court that a strike called fo force payment of a
contested claim was unconstitutional, leaving the broader subject to the
general prohibition of strikes unsettled. In an annotation to this case
the Supreme Court listed the purposes for which strikes could lawfully
be called. On this basis the decision of the Kansas supreme court is up-
holding the conviction was affirmed.

This brings to a close the series of cases arising in the courts
relative to the Kansas Industrial Court brought by Alexander Howat and
the other union officials of district 14 who sought to have it declared
urnconstitutional. In these cases the law was continually upheld, mainly
because the real comtroversial points of the new law had not been legally
brought up for constitutional adjudication. Now it will be necessary to
bring out Fnother series of cases, the result of which was to seriously
1limit the industrial court as originally established. These cases grew
out of a conflict between the industrial court and the Charles Wolff
Packing Company. These cases have already been briefly alluded to during
the discussion of the Howat cases.

This case was conspicuous as being one that was carried to the
supreme court of the state, and later to that of the United States, by
an employer on the challenge as to the constitutionality of the act as
it created a wége-fixing body. A controversy arose over wages and hours
of labor, and a meeting was called to take a strike vote, Instead of
voting to s;rike, the employees voted to submit the controversy to the

Court of Industrial Relations. A complaint was then filed by the workers
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with the industrial court.s3

The butcher's union, which brought the case in the industrial
court, alleged that the contract under which the men had been working had
expired, and that without drawing up a new one the company had cut wages,
would not guarantee at least 40 hours of work per week, and did away with
a bonus provision of the previous contract. In answering the charge the
packing company admitted the existence of the contract that had expired,
claimed theyhad carefully complied with it during its duration, said they
had offered to discuss a new one, but that the union had presented one
already drawn up for signature.5h The company justified the wage reduction
on the grounds that they had lost in excess of $100,000 during 1920, and
could not, therefore, continue the former wage scale.

Neither side to the controversy wished to change the '"open shop'
status of the packing plant. The industrial court thereupon proceeded to
take testimony as to the present cost of living as compared with the pre-
vious year, the evidence being mnflicting. It was finally decided that
there had been a slight drop in the cost of living simce the previous year,
so the court announced a wage scale slightly reduced from that one paid
during 1920. Another sorely contested point had to do with the length of
the working day, the court finally deciding that an 8-hour day should be
basic. However, a 9-hour day could be observed not to exceed 2 days in any

one week without penalty. The court presented its conclusions under 20 heads,

53. Court of Industrial Relations V. Wolff Packing Company, 111
Kan. 501, 1922.

5. United States Department of Labor, Bureau of Labor Statisties,
Bulletin No. 322, Washington, Government Printing Office, 1923, pp. 21-23.
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including those mentioned dealing with wages and hours.55

The Wolff Packing Company refused to obey the order thus drawn
up by the industrial court, so the state sought a writ of mandamus from
the supreme court to compel their obedience.56 The Packing Company at-
tacked the proceedings on several grounds, the minor ones need not be
gone into at this time. The attack on the constitutionality of the law,
however, was important.

In the first place the company contended that the industrial court
could not exercise the extraordinary power of regulating wages to be paid
by employers except in cases of emergency, and that no emergency existed
Justifying the present interference on the part of the court. The court
dismissed this contention by saying that the petition bringing the man-
damus proceedings sufficiently alleged that an emergency existed which
justified the industrial court taking jurisdiction. It might be interest-
ing to note this little sidelight at this time however. After the indus-
trial court had applied for the compelling order, the supreme court had
appointed a commissioner to consider the record, to take additional
evidence, and report his conclusions to the court. The commissioner
found that the company had lost $100,000 the previous year, and that
there was no sufficient evidence of an emergéncy or danger to the publie

from the controversy to justify action by the industrial court.57 The

55. 111 Kan. 501, pp. 503-4.

56. Court of Industrial Relations v. Charles Wolff Packing Company ,
109 Kan. 629, 1921.

57. 262 U. S. 522, p. 525.
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supreme court overruled his report and ruled that the evidence did show
a sufficient emergency.

The packing company also contended that the industrial court law
and the orders sought to be enforced by it in the mandamus proceedj..ngs
violated the Fourteenth Amendment of the United States Constitmtion in
that the law and the orders made under it deprived the defendant of its
liberty and property without due process of law, and also denied it the
equal protection of the laws. To support this contention the defendant
argued that employees could not be governed by the orders of the indus-
trial court; that the wages of the defendant's employees were not af-
fected with a public interest so as to subject such wages to regulation
by the state; that the law and orders made by the industrial court de-
prived the defendant and its employees of the freedom of contract concern-
ing wages; and that the classification of the businesses to which the law
applied was arbitrary and unjust.

Here the company was principally attacking the provision in the
law which prohibited strikes, and that which required a company to con-
tinue its operation unless the court gave them permission to cease
operation. The supreme court refuted their arguments by saying that both
labor could quit work aml capital could cease operation, except with the
intention in mind of violating the provisions of the act. The industrial
court was to be the judge as to whether or not such was the intention in
any case arising where a worker had quit or a business had ceased operation.
The court justified state regulation of uhe packing concern by referring

to the fact that public utilities had long been regulated by government
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because of their public interest, and, therefore, since the legislature
had declared the packing business to be affected with the same public
interest, it was subject to the same regulation. The charge by the
company that the wages of its employees were not affected with a public
interest was arswered in the same way.

The supreme court based its contention that the industrial court
had the right to fix minimum wages and hours of labor on the United
States Supreme Court's decision in Wilson v. New (243 U. S. 332), which
upheld the Adamson law which fixed the 8-hour day and minimum wages for
railroad employees. The commerce clause, that is, the right of congress
to regulate interstate commerce was the basis of the decision. To this
the Kansas supreme court said that

If under the commerce clause of the Federal Constitution

congress can regulate wages and hours of labor of those work-

ing on railroads, the state, under the police powey should be

able to regulate the wages and hours of labor of those working

in a packing plant operating wholly within the state. The

powers of congress under tlie commerce clause are no greater

than the authority of the state under the police power.58
Another analogy was made between the circumstances surroumding the two
cases. The court recalled that the Adamson law had been passed to avoid
a threatened tieup of the nations' railroads, also that the Kansas
Industrial Court Law had been passed for the same reasons; that is, to
prevent sufferirng and hardship from falling on the people.

One other important point was brought out in this case, and that

was concernirg the freedom that does exist under the contract clause of

~

58- 109 Ka.n.o 629) P- 6[41}'
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the Constitution. In this case the court mentioned the fact that many
state laws had been upheld which prescribed minimum wages for women and
children, and that any such law naturally restricted the absolute free-
dom of contract.But, it was held, there is no absolute freedom of
contract, based also on the protection due the public by the state
from absolute freedom of action by any person or corporation. It might
be added here that the United States Supreme Court has also gone on
record since the time of the industrial court as saying that absolute
freedom of contract does not exist.s9 Here the Court said that freedom
of contract was a qualified and not an absolute right, and that there
was no freedom to do as one willed or to contract as one chose. Contracts
which worked against the interests of the community could not be allowed.
Non-living wages worked against the public good and, therefore, were
subject to minimun wage laws.

On these grounds, the Kansas supreme court upheld the state's
demurrer to these legal objections of the packing company to the mandamus.
Only questions of law had been decided at this time. The case went again
before the state supreme court 60 and this time questions arising out
of the evidence were disposed of. Here the court upheld the higher wage
rate which the indlustrial court had ordered the packing company to pay
to its employees. It will be recalled that in certain of the sample

cases mentioned in chapter four, the industrial court made the stabement

ol ]
{

59. West Coast Hotel Company v. Parrish, 300 U. 8. 3795 1937

60. Court ggiindustrial Relations v. Charles Wolff Packing
Company, 1lil Kan. 501, 1922.
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that any company that could not pay a living wage to its employees and
still make a profit had no business operating. In this case the .state
supreme court went on record with the same philosophy.

The operators of a packing plant cannot, by law, be com-

pelled to sell the finished product of their plants at a

price that will not allow them a fair return upon the invest-

ment, but that does not say that those operating the packing

plant cannot be compelled by law to pay a living wage to their

employees, notwithstanding the fact that the plant is being

operated at a loss. An industry of any kind that cannot be

operated excepglat the sacrifice of its employees ought to

quit business.
In other words, the company, in this case, could not put their loss on
the employees by making them work for a wage, which in the opinion of the
industrial court, was not a living wage. As a result the supreme court
ordered the packing company to pay the schedule of wages ordered by the
industrial court, and also to establish the hours of labor which it fixed.
It was to look elsewhere to recoup its losses.

After the rendering o’ this unfavorable decision, the Wolff
Packing Company appealed their case to the United States Supreme Court.62
This was probably the most important of the cases affecting the indus-
trial court as it was instrumental in seriously curtailing its operation.
In the Supreme Court the packing company attacked the law on practically
the same grounds they had in the Kansas supreme court. They held that

wages paid by employers to packing house workers were nd. impressed with

a public interest or subject to state regulation. They also contended

61. Ibid., p. 507.

62. Wolff Packing Company v. Court of Industrial Relations, 262 U.S.
522, 1923.
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that the order of the industrial court was void because it increased
the operating expenses of the packing company against its will, not-
witinstanding the income of the company was insufficient to pay the
costs of raw material and operating expenses, including wages to their
employees affected by the order of the industrial court. In reply the
state held that the business of t he Wolff Facking Company was affected
with a public interest, that an emergency existed, and the order made
was constitutional and valid because of the state's right to protect
the welfare of the people. In this respect the state contended that the
doctrine of freedom of contract could not make the law unconstitutional.

The opinion of the Court was delivered by Chief Justice Taft. He
based his first attack on the law under the Fourteenth Amendment, and
it concerned the right of capital to cease operation, and the right of
labor to quit work. The Chief Justice mentioned that the act permitted
an employer to go out of btusiness only if he could show that he could
only continue on the terms fixed by the industriael court at such heavy
loss that collapse would follow. He also brought out the right of a lab-
orer to quit, but not to combine with others to induce them to quit.
These privileges were generally illusory it seemed to the Chief Justice,
and the act curtailed the right of the employer, on the one hand, and
of the employee, on the other, to contract about their affairs.

The Court's opinion on the freedom o! contract was that it wasn't
absolute, was subject to various restraints, but that these restraints
could not be unreasonable or arbitrary. Freedom was to be the general
rule, and restraint the exception. Then came the discussion as to whether

or not exceptional circumstances, which could only justify lerislative
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authority in abridging the freedom of contract, existed in the present
controversy. The state held that such an emergency had existed, that
since the legislature had declared the preparation of food affected
with a public interest, the state had the right to regulate that business
by fixing wages and terms of employment so as to insure continuous oper-
ations which were necessary to safeguard that interest. The Court then
attacked the Kansas laws' extension of the public interest principle to
such wide fields as preparation of food, production of fuel, and the
manufacture of clothing. '

The Court said that businesses to be clothed with a public interest,
Justifying some sort of state regulation, could be divided into three
classes. (1) Those which are carried on under tle authority of a public
grant of privileges which either expressly or impliedly imposes the
affirmative duty of rendering a public service demanded by any member
of the public. Such were the railroads, other common carriers and public
utilities. (2) Certain occupations, regarded as exceptional, the public
interest attaching to which, recognized from earliest times, has -
survived the period of arbitrary laws by Parliament or colonial legis-
latures for regulating all trades and callings. Such are those of the
keepers of inns, cabs, and gristmills. (3) Businesses, which, though
not public at their inception, may be fairly said to have risen to be
such, and have become subject in consequence to some government regula-
tions. They have come to hold such a peculiar relation to the public
that this is superimposed upon them. In the language of the cases, the

owner, by devoting his business to the public use, in eifect grants
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the public an interest in that use, and subjects himself to public regul-
ation and to the extent of that interest, although the property continues
to belong to its private owner and to be entitled to protection accord-
J'.ngly.63 After listing numerous cases cited under this third head, the
Court said that after examining them it was manifeet that the mere de-
claration by & legislature that a business was affected with a public
interest was not conclusive as to whether or not it was subject to re-
gulation on any of the grounds mentioned. "The circumstances of its
alleged change from the status of a private business and its freedom
from regulation into one in which the public have come to have an inter-
est are always a subject of judicial inquiry. "61’ So it wasn't the
principle of the public int erest that the Court was attacking at all,
because it had long been recognized as valid; but it was the extent to
which the Kansas law had applied this principle which was wrong. To the
Court "public interest" meant much more than that the public welfare
was affected by continuity of operation or by the price at which a
_commodity was sold or service rendered.

It has never been supposed, since the adoption of the
Constitution, that the business of the butcher, or the baker,
the tailor, the wood chopper, the mining operator, or the
miner was clothed with such a public interest that the price
of his product or his wages could be fixed by state regulation.és

To be affected with a public interest, the Court was saying, the business

had to have a peculiar relationship with the public, and the degree to

63. Ibid., p. 535.
6. Toid., p. 536.

65, Ibid., p. 537.



166
which they could be regulated, depended upon the nature of tir lusiness
itself. Only those businesses indespensable to the public, and which
could charge exorbitant rates or charges to which the public would be
powerless to oppose, were really affected with a public interest. In
other words, those that were monopolistic in character, those that were
not coverned by competition or affected by competing interests, were
businesses actually affected with a public interest and suoject to
public regulation.

If, as, in effect, contended by counsel for the state, the
common callings are clothed with a public interest by a mere
legislative declaration, which necessarily authorizes rull
and comprehensive r:zgulation within legislative discretion,
there must be a revolution in the relation of government to
general business. This will be )égnmng the public interest
argument into the ground. . . .

This could not at all be reconciled to the freedom of contract guaranteed
by the Fourteenth Amendment.

It will be recalled that in a previous case®? the K nsas supreme
court had said that the police power of the state was Just us greit as
the powers of congress under the commerce clause. It had said the in-
dustrial court had the right to fix minimum wages of persons working
within the state, under this police power, since the Federal Government
had the right to fix mimimum wages for railroad workere working in

interstate cowmerce, under the commerce clause. The court was referring

to Wilson v. New, in which the Supreme Court had upheld the Adamson act.

6@. Ibidn, p- 539-
67. 109 Kan. 629, p. 644.
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To this, the Supreme Court now said that
The minutely detailed government supervision, including
that of their relations to their employees, to which the rail-
roads of the country have been gradually subjected by Congress
through its power over interstate commerce, furnishes no pre-
cedent for regulation of the business of the plaimt iff in
error (Wolff Packing Compagﬁ), whose classification as public
is, at the best, doubtful.
The powers of the Federal Government under the commerce clause were
greater, it seems, than the police power of any one of the states in re-
gulating their internal businesses.

The opinion of the Court was, then, that in so far as it permitted
the fixing of wages in packing plants in Kansas, the industrial law was
in conflict with the Fourteenth Amendment and deprived the company of its
property and liverty of contract without due process of law.

After this decision by the United States Supreme Court, the state
of Kansas brought mandamus proceedings in the Kansas supreme court once
more, this tiae to compel obedience of the packing company to those parts

6
of the order previously made not invalid under the Supreme Court's ciecision.9
The packing company moved that the judgment of the Kansas court originally
upholding the order be reversed in its entirely, and that the industrial
court be assessed all costs incurred by the packing © mpany in taking their
case through the courts to its final decision.

The Kansas court rejected this, saying cvhat only those provisions

of the original order relating to the fixing of wages were declared

68. 262 U. S. 522, p. 543.

69. Court o_f Industrial Relations V. Charles Wolff Packing Company,
114 Kan. 304, 1923.




168

invalid by the United States Supreme Court decision
The Supreme Court of the United States has not said

that the court of industrial relations act is invalid

except in so far as it attempts to give power to fix

wages. Other matters were embraced within the opinion

and judgment of this court, but they do not appear to

have been determined by the Supreme court. Strikes are

discussed, but there is nothing in the Jjudgment of the 7

Court concerning them. The judgment concerns only wages.
The supreme court then issued a writ of mandamus commanding the packing
company to put into affect the parts of the order of the industrial
court not affected by the Supreme Court. These included the basic 8-
hour day award, and other minor points concerning the period of work
for various classes of employees, such as having one day off per week
for those in departments operating 24 hours a day and seven days a
week.

The industrial court then brought another suit into the supreme
court of the State ésking for a writ of mandamus compelling the packing
company to adhere to that part of the original order which, besides
limiting the basic working day to eight hours, provided that all time
worked over 48 hours per week should be paid for by time and a half. The
industrial court claimed that this wasn't wage fixing, but was part of
the original order dealing with hours of wc;rk.71 This part of the order,

the fixing of hours of labor,had not been touched on by the Supreme

Court. The supreme court ordered that the above-named provision be in-

70. Ibid., p. 306.

- 71. Court of Industrial Relations v. Charles Wolff Packing Company,
114 Kan. 487.
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cluded in the other writ compelling obedience to those parts of the
industrial court's order not vacated by the Supreme Court.

As a result of these actions, the Charles Wolff Packing Company
then took their final case to the Supreme Court of the United States.72
They wanted the whole order of the industrial murt declared null and
void. They held that the purpose of the industrial act was compulsory
arbitration, which was unconstitutional. The state held that the fixing
of hours of work and conditions of labor, not having been included in
the first decision of the Supreme Court, did not fall with the provisions
fixing wages. They also contended that the industrial court had a valid
right to fix hours of labor and working conditions. The Supreme Court's
answer to this was as follows:

« « « the act, as construed and applied in the decisions

of the supreme court of the state, shows very plainly that
its purpose is not to regulate wages or hours of labor, either
generally or in particular classes of business, but to authorize
the state agency to fix them where, and in so far as, they are
subjects of a controversy, the settlement of which is directed
in the interest of the public. In short, the authority to fix
them is intended to be merely a part of the system of compulsory
arbitration ard to be exerted in attaining its object, which is
continuity of operation and production.
Then the Court, bringing out the arguments they had formerly used in out-
lawing the fixing of wages by the industrial court, and using the same
principle, said that they were as applicable to this case as to the other,
and the same conclusion had to be reached in regard to the right to fix

hours of labor and working conditions. Restated briefly, it said

72. Charles Wolff Packing Company v. Court of Industrial Relations,
267 U. S. 552, 1925.

73. Ibid., pe 565.
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The system of compulsory arbitration which the act estab-
lishes is intended to compel, and if sustained will compel,
the owner and employees to continue the business on terms
which are not of their making. It will constrain them not
merely to respect the terms if they continue the business,
but will constrain them to continue the business on those
terms. True, the terms have some qualifications, but as
shown in the prior decision, the qualifications are rather
illusory and do not sultract much from the duty imposed.
Such a system infringes the liberty of contract and rights
of property guaranteed by the due process of law clause of
the Fourteenth Amendment. The established doctrine is that
this liberty may not be interfered with, under the guise
of protecting the public interest, by legislative action
which is arbitrary or without reasonable relation to some
purpose within the competency of the state to effect. 4

The Court then decided that the authority which the industrial act
gave to the industrial court to fix hours of labor was merely a feature
of the system of compulsory arbitration, and had no separate purpose.
As a part of that system, therefore, it shared the invalidity of the
whole. The judgment of the Kansas court was reversed, saying that it
should have refused to give effect to any part of the order drawn up
by the industrial court.

This, then, is the record of the industrial court and the judicial
proceedings growing out of it. It will be necessary now to look at what
actually had happened to the court as a result of the adverse decisions
handed down by the highest court in the land, and what the history of

the court was after their deciding.

74. Ibid., p. 569.



171

Conclusion 4

Just what was left of the industrial court after these decisions
of the Supreme Court? First of all the criminal provisions of the statute
were not directly affected by any of the rulings, meaning that the court
could still prohibit union officials from inciting strikes enforceable by
fine and imprisonment. The investigative provisions of the court were
also unteuched by the Supreme Court. The court still had the right, then,
to investigate a strike, secure evidence by compulsion if necessary, and
make public its findings. It couldn't establish minimum wages or hours
of labor now, however, and force the parties to adhere to them, thus pre-
venting strikes from taking place.

There were various opinions as to whether or not the industrial
court was irreparably harmed by these decisions, and also various
attitudes expressed concerning the correctness of the Supreme Court's
position. Ex-Governor Allen, Jonathan Davis became governor in 1923,
said he didn't think the decision.75 was a body blow to the court, but
merely a matter that could be adjusted by a legislative amendment.

We always felt there was a little danger in that part of

the law wherein we sought to establish minimum wages. . .
But the body of the act still stands. All that will be nec-—
essary now will be a legislative amendment to meet this one
objection.7gl

This certainly doesn't sound like the Governor Allen of 1920 advocating

75. Referring to 262 U. S. 522, 1923,in which Supreme Court said
industrial court could not fix minimm wages in meat-packing industry.

.

76. Topeka Daily Capital, June 13, 1923.
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and pushing the establishment of the court. We have seen that the framers
af the law were sure that eonstitutionally they were on firm ground. Now
that ground had been spaded from under them.

It has already been seen that Governor Davis advocated the repeal
of the industrial court after he came into office and after the rendering
of the Wolff Company decision.77 The general concensus of opinion was
that the industrial court had been seriously weakened by the decisions.

Some thought the court could still perform much useful service in
deciding industrial cases which were brought to it by parties voluntarily
seeking help in deciding the question.78 If parties in such cases would
agree beforehand to abide by the decision the point would undoubtedly
carry much weight. But it has been proven time and again that that is
something hard to bring about. Since the industrial court was no longer
able to enforce its own decisions, or have them enforced, voluntary
agreement would be the only way in which it could still have been useful
in deciding industrial cases.

Here was another viewpoint on the decisions:

The decision (in the Wolff case) should be welcomed by

labor and capital alike as a victory for true liberalism.
Such assaillts on individualism under the guise of public
welfare are becoming more and more frequent in state leg%s-

lation and against them all liberals should be on guard.

In its roundup of editorial opinion on major issues, the Literary Digest

often summarized fairly well the general country-wid e thought and opinion.

77. Loc. cit.

78."The Industrial Court of Kansas', The Qutlook, CYXXXIV (June 27,
1923), p. 252.

79. "The Supreme Court Admonishes Kansas," The Independent, CX
(June 23, 1923), p. 392.
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It reported that most editors felt the court had had its teeth effect-

ively drawn, some thought the court was killed entirely, but most seem-~
ed to agree with the decisions of the Cour’c..80 Labor leaders, of course,
rejoiced at the discomfiture ‘of the industrial court after the decisions.
Conservative editors were pleased with the failure of one more attempt
to regulate private business. Another blow at socialisml

Well, just what had happened to this compulsory arbitration which
we have mentioned so much throughout the paper? What had the Supreme
Court actually done to limit that principle as it was applied by the
Kansas court. Remember, the Kansas experiment was the first serious
attempt ab real compulsory arbitration, or adjudication if you like,
in the United States. First, compulsory arbitration in such industries
as the production of food, clothing, and fuel had been declared un-
constitutional. They weren't essemtial enough to the public welfare to
be subjected to the regulation imposed upon them by the Kansas law.
The Supreme Court did imply, and it has never since been seriously
questioned, that compulsory arbitration in public utilities and in
the railroad industry could be upheld. These industries were monop-
olistic in character, and the only protection the public had from
their arbitrary operation was from go{rermnental regulation of some
sort. One writer did think the Supreme Court might uphold compulsory
arbitration in the coal industry if a nation-wide strike were called

8l
which would threaten the health and welfare of all the people.

80. "The Kansas Court Losing Its Teeth," Literary Dicest, LXXVII
June 30, 1923): pp. 13-14.

81l. Edward Berman, "The Supreme Court and Compulsory Arbitration,"
American Economic Review, XVII (March, 1928), pp.‘l9—l..J+.




174
William L. Huggins, the chief architect of the original indus=
trial law summarized the effect the Supreme Court decisions had on the
court in this way. He mentioned, as already stated, that they did not
arfect the administration of the industrial act as it applied to common
carriers and public utilities.
Neither were the penal provisions of the Act affected by
either of the (Wolff) decisions. The penal provisions which
remained in full force were those which the legislature in-
tended should prevent unreasonmable interference with any of
the industries included within the terms of the act, whether
by wiolence, by intimidation, threats against, or abuse of
other workers, or conspiring with others persons to induce
workers to quit their employment for the purpose of hinder-
ing, delaying, interfering with, or suspending the operation
of any of the industries named in the Act.82
The act still made it a misdemeanor, punishable by fine and imprisonment ,
for any person wilfully doing any of the things prohibited by the act.
It was still a felony for a union official to call a strike too.
Mr, Huggins was also of the opinion that the United States Supreme
Court had made some important law in the two packing cases. Under this
"law" coal mines, packing houses, and flour mills were mere private
enterprises not at all affected with a public irt erest. "Unfortunately
for the public, the United States Supreme Court cannot unmake the hard
facts."83 Then followed a realistic picture painted of the hardship and
suffering following in the wake of the 1919 coal strike in Kansas, the

necessity of calling for volunteer miners, and the need for military

protection for them. This had taught the people of Ransas, said Mr. Huggins,

. 82. William L. Huggins, "Just What Has the Supreme Court Done to
the Kansas Industrial Court?" American Bar Association Journal, XI

(June, 1925), p. 363.

83- Iblﬂ;, p. 366-

T w————
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that the coal industry was affected with a public interest, and a vital
one at that.

Regardless of what men thought, pro and con, on the situation, it
was an incontrovertible fact that the United States tupreme Court had
thrown a body block to the industrial court. In Chapter LII it was
mentioned that, after 1922, the work on the industrial side of tne new
court declined until in 1925 it was practically dormant. Reasons were
given for that, one of them being the adverse court decisions just dis-
cussed. In 1925 the Court of Industrial Relations was abolished by an
act of the Kansas legislature, effective farch 10, 1925.81‘ l'he powers
and duties still pessessed by tne court were transferred to a public
service comission, consisting of 5 members appointed by the zovernor
by and with the consent of the senate. Then, in 1933, the public service
commission was superceded by the present Corporation Commission, a body
principally concerned with .he supervision amd re;ulation of common
carriers and public wtilities in the state. A= we saw dur. the dis=-
cussion on the legal aspects of the industrial court, the ited Stales
Supreme Court did not touch the subject of compulsory -roLtril

public utilities and common carriers. It can probably said, Lien,

that if the state now would attempt to exercise such power ovVer ece
actLivitiss they would ce upheld by tne Court. None ol Trne [ OV
‘he hansas Industrial Court act vwhich were l=ft to it ziter Lie olff
cases, luwWever, have ever been used since.

his, then, is th= story of the harsas [ndustrigl Uourt. It has

Cilge _2_(!{_“311535’ ~925, JIEpLer 258, Fe )350
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been seen how the strained conditions following the World War led to
tie formation of the court, the establishment of that court and the way
in which it worked, and its final handling by the Supreme Court. It might
be well to just say this as to why the court was no more successful, nor
longer-lived than it was. A creation like the industrial court, born in
times of stress, functions best in those times because it is created to
suit those peculiar needs and circumstances. After 1920 industrial strife
in the United States declined, the same thing being true in Kansas
especially. Therefore, there was less and less reason for the existence
of such a tribunal as the industrial court. Coupled with this, the
opposition of the Supreme Court as to the scope the industrial court
covered by its public interest principle was just to much for it.

It can't be said that the court didn't do some good, and that
it was an ab ject failure. It admittedly wasn't entirely successful in
preventing all strikes and labor disturbances, but the ones which
happened might have been much more destructive if the court hacn't
have enforced the anti-picketing and intimidation features of the law.
Then those cases voluntarily submitted to the industrial court un-
doubtedly prevented many disputes from turning into strikes. The court,

however, died, as much from inertia as from constitutional limitations.
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Willoughby, W.F., "Foreign Labor Laws." (United States Department of
Labor, Bulletin No. 33, 190l. Washington: Government Printing
Office, 1901). pp. 173-304.

Explanation of the operation of the compulsory arbitration
laws of New Zealand, Australia, and Canada.
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No. 40, 1902. Washington: Govermment Printing Office, 1902). pp.
552-560.
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