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INTRODUCTICN

The citizens of Kansasg are justly proud of thelr schools,.
The early pioneers, who came from New England and from the
Mississippl valley states brought with them varlous charac-
teristic ideas concerning education. They sacrificed in
order that their children might have superior educational
opportunities. Early Kansans insisted that thelr children
have a more adequate "education" in order that the succes-
ive generations might have an easier time in earning a
livelihood. This idea, although partially false, prevail=-
ed down to the present depression. However, since then,
they have realized that education must fit the individual
to be of more service to his community, his state, and his
nation. However, educatlon has always been recognized as
the one best means at the disposal of society for preserv=-
ing the best that has come down from the past. Likewlse,
it has generally been assumed to be the only means for
improving upon the best social 1nheritance%

It shall be the purpose of thils study to determine
trends in Supreme Court declsions affecting public educa-
tion in Kensas. An attempt will be made to determine

gulding principles that have gulded the Supreme Court in

l. Schroeder, H. He. Legal opinion on the public school
as a state institution. Public School Publishing
Company Bloomington, Ill., 1928, p. 1ll.




their opinions on ceses thet have had en ‘mportant bearing
on the progress of aducation in the state of Kansss. If 1t
is true thet the Supreme Court hes been libersl in its In-
terpretation ot leawes ss pacssed by our leglslature then it
may be said that the Supreme Court hes been an aid to the
progress of educatlion in the state of Kansas. If there sere
definite principles discovered then it goes without saying
that education might go forward aend apply or utilize lews
as soon as passed by the legisleture without t'eer of interr-
uption by an adverse opinion of the Court. (Hereafter when
referring to the Court we shell refer to the Kansas State
Supreme Court, Other courts will be correctly designated.)
The finenciel status of Kansess schools, has been cover-
ed very ably by Mr. John Lindquist, in his thesis, "Some
Phases of Kenses School Lew as Interpreted by the Kansas

=t
Supreme Court.™ He has mede a study of warrants, bonds,

and taxation., He deals with ganeral finsnce and werrants
and orders, He takes up bonds and a review of ceces af-
fecting lews relative to them. Lastly, he considers tax-
ation.

The esteblishment end support of high schools in
Kanses has been caerefully treated by Rolland R. Elliott,

in a thesis entitled, "Some Phases of School Taw ec Deter-
2

mined by Supreme Court Decislions.™ The high school movement

1. Lindquist, John L. Some Phases of School Law es Inter-

preted by the Supreme Court.

2. Blliott, Roland R. ©Some Phases of School Law &as deter-

mined by Supreme Court Decisions, A thesis submitted to

the Kensas State College of Industriel Arts and Applied

Sciences for a lMester's Degree, 1935.




in Kansas wes & distinet phase of educational dsvelopment,
and it justly should receive muech study and considerstion.
He makes 8 careful study of esteblishing a free non-resident
high schoeol in Eansas end then he deals with two types of
high schools found in Kensas: the County Hizh and County
Community High. BHe devotes some time to high school tuiltion
where students of one county attend high school in snother
county.

Roy A, Hoaglend in his thesls "A Revlew on Cases of

1
Problems within the School™ has covered the subject of the

legal status of the pupll, teacher, school propsrty, con-
traects, and liebilities.

Besides these three it would be necessary to use a
great deal of space in an attempt to enumerate all the stud-
les thet have been made in this particu'er field, In commu=-
nicating with various libreries snd colleges throughout the
country it might be seid in passing that Towa Stete has five
theses dealing wlth this tople. The authior has used cne of
thase authorities, J. F. Wiltzen? thie legal asuthority of the
Americsn Publie School, frequantly in preparing this thesis.
The University of Chicago has twenty-nine dissertations,

In the stete of Xansas, so fer as the euthor was able to

determine, there were only three theses dealing with this
l. Hoaglend, Roy A. A Review of Cases on Problems arising
within School., A thssis submitted to Kanses ttate College
of Industriel Arts and Applied Scilences for a Master's
Degree, 1934.

2. Wiltzen, J. Frederlick. The Legel Authority of the
Publiec School., p. 1. July 1930.




topic.

In a study of Supreme Court cases, we are necessarily
limited because only a small percentage of the cases tried
in the lower courts ever reach the Supreme Court. Richard
B. Theiif)in commenting unon this fact, sald, "It has been
conservatively estimated that one case out of =ach one-
hundred £ifty tried in the lower courts reach the state
Supreme Courts.”™ The number of cases reaching ths United
3tates Supreme (ourt from thea various states in interesting.
There were two hundred thirty-one such casss in 1927 tried
before the Supreme Courts of the states of the United States,
according to actual count. If the former ratio and the lat-
ar count are correct, approximately thirty-five thousand
school cases were determined in various courts of this
country in 19237. It is fair to assume that the number has
inereased rather than decreased. Then, it is very evident
that laws affecting education are frequently reviewed by
the lower courts. However, such laws are no more subject
to court review than are the laws affecting other interests.

Gommon Public Schools, Boards of Education, Authority
of County Superintendent, and Curriculum, Text Books, and
Appendages will be the phases of education covered in this
study. These phases have been selected because the author
believes that in them he 1s most likely to discover trends

A e - —

l. Theil, Richard B. "An Analysis of the Nature and Frequen-
¢y of Supreme Court Cases on School Law for the Calendar
Year, 1927. Journal of Education., Res., 19:177 March 29.



in Supreme Court Decisions or guldinz principles in the
giving of opinion on matters most vitally affecting educa-
tion. Of courss, he is well aware of the fact that school
finances, contracts, and the establishment of high schools
has had en important bearing on the forward movement of
education in the state. Numerous studies have besn made con-
cerning Suprsme Court decisions effecting education but in

8c far as the author cen discover the most pertinzsnt studlies
in the state of Kansas are tine trilogy made at Kansas State
College, Manhattan, Kansas.

It would seem thet the Court, as a protector ot the
rizhte of the people, must change its attitude to keep
abreast of public opinion., This does not mean that the
court will change in princinle, but it does mean that it
will chaenge its viewpoint on questions, Whet might have
been the guiding prlineciple of the court e decade sgo mlght
be entirely chanzed at the present time, The Ccurt 1s a
guardien of the constitution and a cereful 1lnterpreter of
the law. The court is farther removed from the immediate
control of publlic opinion than the other of two brsnches
of government, It is, nevertheless, subject to the wishes
of the people in e democretic government. No doubt it is
difficult to discover the besis for & decision made by the
court especially where there are dilesenting ovninions. The
problem of dlscovering certain definite trends and principles
1s en extremely dirficult one and one that perhaps the court

itself could not solve. At this time when greet liberal



movement 1s on courts have, no doubt, made far more liberal
decisions than they would have made had popular opinions been
conservative, Perhaps when this study is completed it willl
be difficult to determine whether or not the major objectives
have been achieved as the author has noted in other theses
dealing with the same subject.

This thesis is confined to cases found 1n the Kansas
Reports of the Supreme Court and the Kansas Court of Appeals.
The period includes the entire time from the beginning of
statehood down to the present. The author used West's Digest
freely for outline purposes. Nearly two hundred cases have
been consulted., From this number the pertinent cases have
been selected that throw light upon the aspects of education
covered this study.

Briefs were made of these cases on 3" x 5" cards. The
essential nature of the cases were placed on these cards.
They were then assembled alphabetlcally under the different
topic headings. Then, the cases were read and notations
made on the backs of the cards. In this manner opinions

could be guickly found for quotation and consultation.



CEHIAP'T"E R T
COMMON or PUBLIC SCHOOLS

In the early history of the country, in the eastern
and southern states of the United States, educatlion was
not always conslidered necesssry or desirable for all chil-
dren,

Even before statehood ln Kenses, provision was made
for common schools as 1s evident in the following quotetion
taken from Section 34 of the Orgenic Act, esteblishing the
Kenses-Nebraska Territory:

®"The proceeds of sll lands thet have besn or mey be
granted by the United States to the state, for the support
of schools, and the five hundred thousand acres of lend
grented to the new states, under an sct of congress dis-
tributing the proceeds of public lands among the several
states of the union, epproved September 4, A. D. 1841,
and all estates of persons dying without helr or will,
and such percent, as may be granted by conzress, on the
sale of lands in this state, shall be & perpetual school
fund, which shall not be diminished, but the interest of
whien, together with all the rents of the lends, and such
other means as the legislature mey provide, by tax or
otherwise, shaell be invariebly appropriateda to the support
of common schools.®

Thus, the common school was provided for by the first
settlers who came to this territory. Thls work is not con=-
cerned with the operstion or legal espect of schools prior
to stetehood. Howaver, the above quotetion is of interest
to students of the legal history of educetion in the state.

Early in the Territoriel Pericd, terrltoriel courts
went to considereble length to esteblish thet the meaning

of the term "common schools" was synonymous with the term

-10-
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"public schools", In 1904 in the cese of the Board of
T
Education of Lawrence, Kansas, v. Dick, there appear these

citations from the opinion of Green J.
'

(a) Vol. 25 of the American and English Encyclopedla
of Law, second edition, page 8:

#Common or public schools are, as a general rule schools
gsupported by general taxation, open to all of suitable age
and attainments, free of expense, and under the control of
agents appointad by the voters."

(b) Black in hils Law Dictionary, defines common schools:

"Schools maintained at the public expense and a2dministered
by a bureau of the state, district, or municlpel government,
for the gratuitous education of the children of ell citizens
without distinetion.™

{¢) Anderson in his Law Dictionary says:

"Common or public schools eare schools supported by
general taxation, open to all free of expanss, and under
the control of sgents appointed by the voters.”

(d) Repelje and Lawrence define common schools to be:

"Public, or free schools, meinteined by publlic expense,
tor the elementary education of the children of all classes.”

These quotations were cited by the Court in its inter-
pretation of the original meening of the term as implied by
the Organic Act. 1In fact, one of the conditions, under which
Kansas became a territory ot the Unitsd States, was that
common schools be established, and land and moneys be set

eslde for that purpose.
1. Board of Education of Lawrence v. Dick., 70 X. 434, 1905.
Lawrence Vv, Dick. Article 6. Section 2,

The Legislature shall encourage the promotion of intellec-
tual, moral, scientifie, and agricultural improvement by es-
teblishing & uniform system of common schools, and schools of
a higher grade, embracing normal, preparatory, collegiate,
and university departments.
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When the establishment of the high school became an
issue before the citizens of Kansas, the Court held that
the term "common schools" implied high schools also. In
the opinion of the Court a separate statute was not neces-
sary. The State Constitution itself need not be amended.

In 1904 in the case of the Board of Education of
Lawrence, Kansas, v. Dick, the Supreme Court ruled that the
term "common school" as used in the Kansas State Constitution,
Art. 6, Sec. 2, meant "free common schools." This was an
action brought to enjoin the Court to issue a mandamus to
estop issue of bonds on the ground that a high school is
not a part of the public school system. In 1894 the Court
ruled that the high school was a part of the common school
systemf and therefore, must be free also. It ruled that

section 1, of Chapter 224, Laws of 1889, (Gen. Stat, 1901,
Sec. 6305), which authorizes cities of the second class to
maintain high schools in whole or in part by collecting a
tuition fee for each pupil, violates Section 2 of Article
6 of the Constitution, which gives the leglislature power
to establish a uniform system of high schocls.

In the case in question, a parent was being charged
tuition for his children who were attending high school
in the city of Lawrence, brought suit on the grounds that
a high school was a part of the common school system. It
was the opinion of the court that "If the injury (charging
tuition to an individual) is one that peculiarly affects a

P —— g bttt T R R e o

1. Board of Education of Topeka, Kans. v. Welech K. 51 792, 1893,



13

person, he has right of action.™

Due to these Supreme Court decisions the high school
is a pert of the common school system, and as such it is
free to all éhildren. This broad interpretation have great-
ly enlarged the educationel opportunity of the youth of the
state, It is a long step from the sod school house to the
modern school building. Thus, the single statute suthorizing
the estaeblishment of common schools, free to the childrsn
of the stste, has been transleted to give varying degree of
power to communities to build beautiful school buildings,
and provide modern educetional facllities up to and includ-
ing secondary school privilasges, Also the statute has given
the freedom to institute types of school esctivities without
hindrence from individuals who might bring action sgainst
the school and communities.

The Supreme Court of Kensas justly has had & part in
the extension of educationsl opportunity. Through preced-
ent established by the Court, education has, in many ways,
been free to go forward unhampered by those who have selfish
interests.

There has been numerous tests of cases mede of Laws
passed by the legislature but the two clted above shows
the sttitude of the Court. It plsces a broad interpretation
upon the powsr of the leglsleture to establish free educa-

tional opportunity up to end including the secondary level.



CHaPTER II
BOARDS of EDUCATION

The Federal Government established rather early the
nolicey of grenting land to the states of the Union to be
used for educational purposes., Ohlo was one of the first
states to receive land. Kansas was given Section 16 and
36 in emch congressional township for school purposes.
This land, in many instances, was much preferred by the
settler either on a rental basis or outright nurchase.
It was exempt from taxztion until paid for. The price was
established at $1.25 per acre, and the purchases had a max-
imum of twenty years to pay for it% At present (1957)
there are two pleces of school land in Ness County that
have not been sold, one in 80 and one in 40 section. Thers
are 229 pleces of land in forty-five counties that are in
the process of paying out. These were sold on 24U year con-
tracts and a great many are being patented at the end of
the twenty years, while a few are renewed for another twan-
ty years. Approximaetely 36,000 acres are contained in the
229 pleces. There are fifteen or twenty pleces which have
been pald up 1n full but not yst patented and tgese are
being patented as scon as requirements are met. The problem

of the dlspositlion of this land hes been the object of much
1, General Statute 1909 (ch. 106) sec. 7665 p. 1654.

2. Wallace, Albert R., School Land Clerk In the Office of
Audltor of the State of Kansas (1937).

ik
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litigation end in many cases has reached the Supreme Court.
In these cases the Court has guarded the contractor, but
when there was any reason for doubt the right of the schools
werse upheld.

In the organlzation of the school districts, 1t was as-
sumed that there would be four school houses locsted at con-
venient points in every congressional township, where the
land permitted settlement. In the event of houssholders be-
ing too far removed from the school house (more than three
miles), the law required that mileage be paid. It was nre-
sumed that each schoolhouse would be located as nearly as
possible in the center of the district, the boundaries of
which the county superintendent fixed, with certain 1limit-
ations.

The electors residling within the bounds of the district
came together at the annual m=eting Lo elect school board
members. The officers elected were a trustee or dlrsctor,

a clerk, and a treasurer. They held offlce [or three ysars.
These three constituted the district bosrd, whose duties
were presceribed by law.

The right of the distri:t board to act in carrving out
the provisions of the statutes was challenged many tiwves in
the first half century of the stete's history. 3Zlectors,
taxpayers, and others, from time to time, cha_lenged ths
powers of the districet boerd and the boards of education.
The powers of the district boards have been somewhat in-

ereased and broadened, however, we do not dlscover a very
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great increase of powers and duties until the distriet be-
came an urben center, and the dlstrict boerd is replaced
by a board of education.

In the early history of the state, the Supreme Court
defined the powers of the school district in the Interest
of "free public educetion." Where there was an element of
doubt, the court has inslsted upon the "reasonable" inter-
pretation of the authority of the board. The Court main-
tained that the legislature is the agent of the people,
but that legislative acts must not conflict with the Con-
stitution, If the acts of the legislature do conflict with
the Constitution, thep it is the duty of the people's agent,
the legisleture, to amend the act.

Curative acts heve almost, without exception, been held
valid by the Court. Such an asct was passed by the legisla-
ture in 1930-3)1 for the relief of the Oekley Hizh School
from en illegal position that was obstructing its function-
ing. The high school hed changed from & county community
high school to a second class e¢ity high school. It then
discovered that its board members were powsrless to ect be-
cause there was no state law providing for such a change.
The city of Oakley prayed the leglslature to pess a curative
ect, meking imperative that & community heving progressed
to a second class city, e&s Oakley had done, change its high
school from a county community high school to e clity high

school, However, & few cities of the second class of east-



ern Kansas with county community high schools é1d not wish
to make the change. Therefore, the legislature emended the
bill to read: "This law shall imply only to county commu-

nlty high schools orgenized after & certmin date which ex-
1
cluded all high schools in the state except Oakley, Kansas.

A school district is 8 quasl corporation. The district
board has the power to meke contrect in the name of the dis-
trict, its members not being lieble indlviduelly. There was
a case before the Court in 1881 concerning en order on the
district treasurer for the purchase of apperatus. The pro-

cedure of plecing the order had been 1llegal, However, the
2

Supreme Court held officers lieble, "The plaintiff, (Richard

Watson for N, Wood & Co.,) Opinion bv Valentine, J.: says

in his brief that "the only question presented in this case

is, 'are the officers of s school district individually

liable where they exceed thelr suthority in the purchase of

goods in such manner &s to impose no liebility on the dist-

rlet to pay therefor?!

It must be presumed that he, (Richard Watson) knew for what
purpose 't, (the warrent), was given, and that the defen-
dants did not intend to meke themselves personelly liable
thereon, At least, there was enough upon the fact cof the
instrument to put him upcn inquiry,

The judgment of the Court below will be affirmed. (All the
justices concurring).

Opinion by Valentine J."Was the ruling of the court below
erronceous? (The ruling of the bonds was valid). It would
be very unfortunate for the intersts of justice if such

1. Note.---L. 1931 Ch. 274. #22, provides: "That &ll the
acts and proceedings of said board cf educetion, scting as
g board of trustees for the ssld community high school,
prior to the passage of this mct, are hereby valldated and
made of full lecal force and effect.” R. S. Supp. 1931.
72-2503a. p. 77.

2. Watson v, Richard 25 K, 462 1881,

17
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ware really the case. Here we have an act of the legislature,
plain and explieit in all its terms, providing in unnmistakeable
language for detaching this territory from the county of Staf-
ford, and attuching the same to the county of Barton; and

for years all persons believe the act to be valid, though

for occult reasons the act is vold----- .

This district w:s everywhere and acknowledged to be a legal
and valld district. It was not only so recognized and ac-
knowledged by its own inhsbitants and by its own officers,

but it wes also recognized and acknowledged to be a legal

and valid school-district by the officsrs of Barton and of
Stafford counties, and also by the state officers of ths

state of Kensas; and all this recognition would seem to

have been in the best of faith, and without the slightest
element of dishonesty or fraud.

The judgment of the court below will be affirmed. (All the
justices concurring.)

The district board ascts, for the district, in many
capacities, including the hiring of tenchers, lhe muking
of necessary repalrs on the school building, the erecting
of a schoolhouse when voted to do so by the district meet-
ing, the receiving and the paylng of tax money, the qual-
ifying or newly elected members, and the providing for
things necessary to carry on school within the district.

although a district may be illegelly organized, it is still
school district de faecto, and the bonds issued by 1t are
vulié. Sehool Distriet No. 25, Stafford County v. State.

29 K. 42, 1882.

It subsequently happened that the act was vold because
the legislature in pla&ing the mct of attachm=:nt reduced
Stafford County to less than the constitutionsl-area limits.
The Supreme Court ruled this act constitutional. This did
not afreet the walidity of the bonds.

R AR M R A R e e S g S e T e e e S e e g e e B e e W M e e

l. School Distriet No. 25, Stafrord County v. 3tate. 29 K.
42, 1882,



distrlect &s 8 strong orgenizetion rather then & loose
assocliation of individuels tut it is slso clear that if
mistakes are made the beneflt of doubt rests with the
school.

To esteblish further thet e school district 1s e
quesi~corporation end therefore, subject to legislstion

reguleting corporetions, the opinion of the Court con-

1
cerning a declsion hended down in 1902, is quoted: (pin-
ion by Smith J. LIn Rathbone wv. Hopper, 56 K. 240, 45
Pac. 610, 34 L.R.A. 674, the construction of an sct of
the leglisleture was before the Court. The title read:
"An ect to eneble counties, municlipal corporations, the
board of education of eny clty end school districts to
refund their indettedness.” 1t was held that the words
"municipel corporetions" included townships. It was
said: "m township is generelly spoken of ss e municipal-
ity or munieipsl corporation, but strictly speseking,
every politicel subdlivision of the stete orgenized for
the administration of e¢ivil government is & guesi-cor-
poration. 1In thls respect they eare placed on the same
plene es counties end school districts, ete. In Intox-o
jeeting Liquor Ceses, 25K. 751, 763, 37 Am. Rep. 283,
Mr. Justice Brewer quoted approvingly from the cese of
Holmes v. Cerley, 31, N. Y. 289, 290, as follows. "4
thing which is with in the intention of the mekers of
e stetute is &s much within the stetute as if it were
written within the letter; and & thing which is within
the lestter of the stetute is not within the stetute
unless it te within the intentlon of the mekers; and such
construction cught to be put upon it es does not suffer
it to be eluded.” We are cleer that it wes the inten-
tion of the legislature to include employeesa of school
distriets within the provisions of the eight-hour lew,
end thet 1t hes done so by the use of the "Municipelity®
In the statute. The judgment of the court below will be
reversed with dlrections to overrule the motion to quash
the informetion. (411 Justices concurring).

It required much litigation end educetion of school

boards to the fegct that they were & corporetion like any

L e P P T e e

1. Rethbone v. Hopper 87 K. 240 1g90.
2. 1la.

20



other corporation and not individual acting singly.

The school board, as an agent for the school district,
can hold a district liable for debts contracted. There
was a case brought before the Supreme Court 1in 1902 in
which in the construction of a schoolhouse, changes were
made in the original plan, with the observance and approval

of the school board. Suit was brought to recover from
1
the contractor. The opinion of the court is quoted:

Opinion by Smith J. "It appears from the evidence that
one or two members of the board directed the extra work
to be done, that some member of members of the board were
upon the ground practically every day watching or oversee-
in ghe progress of the work, and that the completed
building, including the extra work sued for, was accepted
and had been used as a school building for a year or more,
It was also admitted that the building was turned over

by the contractor to the school board and by 1t was used
for school purposes ever since. Numerous authorities

are clted in support of the proposition that a binding
contract with the officers of school board distriect can
be made only when they are in session. Notwithstanding
this rule a district may be reguired to pay the value of
material received by it when it has knowingly permitted
it to be furnished and has received and used the same

and enjoyed lts benefits, and t:1s was the attitude of
the defendant appearing from the evidence. (Sullivan v.
School District, 39 K, 347, 18 Pac, 287; School Dist., 7v.
Sullivan, 48 K. 624, 29 Pe, 1141; Furnlture Co. v. School
Dist., 50 K. 7287, 32 Pac. 368; Mound City v. Snoddy, 53
Ex 126, 35 Patc. 1llz.)

A school district is as llable as any other corporation
for materials or apparatus used by the district, the
Supreme Court ruled in 1893, and they must be paid for.

Opinion by Allen, J. It may be conceded for the purposes

of this case that both these written instruments were void,
l. Rural SQhool District v. Davis 96 K. 647 1902.
2, Furniture Co. v. School Distriet 50 K. 727, 1893.
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and the special meeting may be called at the discretion of
the board. However, a few electors do not have power to
call a meeting whenever it suits their whims or vested
interests. While the interests of the electors or house-
holders of a district must be considered at all times,

the interests cannot interfere with the welfare of the
1l
schools.

A portion of the opinion of the Court is guoted:

(The opinion as delivered by Johnson, C. J.) "Looking

at the word 'may' in the connection in which it 1s used

in the statute quoted it can hardly be said that the ob-
vious intention of the legislature was to make the calling
of a special meeting an imperative reyuirement. It does
not appear that either the interest of the public or of
third persons compels the exceptional interpretation.”

Strict parliamentary procedure need not be followed
in conducting a school meeting. Actlons taken in a school
meet ing are not invalidated by failure to conduct the meet-
ing according to Robert's Rules of Order. In the case
brought before the Supreme Court in 1914, action had.been
brought because the meeting had not been properly adjourned
according to parliamentary rules. Acquiesence of a falr

proportion of the electors to an adjournment is sufficlient,

2
in the opinion of the Supreme Court. Opinion by Porter, J.
A parliamentary question arose as to whether any one could
become & candidate after the nomination had closed, and the
meeting became disorderly; much confusion prevailed and
some of the parties almost came to blows. During the
disturbance a written paper signed by some of the persons
1., State v. School Dist. No. 1, Edwards County 80 K. 667, 1909.
2. Reeves v. Ryder 91 K. 639, 1914.
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composing the meeting wes handed to the chalrman requesting
him to adjourn the meeting to a future dete, No other
motion to adjourn was made. The chalrmen resd the written
request and stating thet he did not want any trouble, de-
clared the meeting adjourned until April 15, 2 o'clock p.m.,
at the same place, again to teke up the election of a treas-

_urer. All of those present acquiesced in the decision of
the chair to adjourn end accepted the ssme as the sction of
the meeting, and practicelly all those present Immediately
dispersed. The trial court finds ss a fact end as a con=-
clusion of law thet the meeting was legally edjournsd to
April 15, to finish the election of tressurer snd other bus-
iness, The judgment of the lower court is effirmed., James
Reeves, Appellee, v. A. T. Ryder, as Clerk of School Dist,
No. 107, ete. Appellant.

In school districet eleetions, the Court ruled =gsein,
1

in another case, the Austreslian ballot need not be used.
"A school district is a politlcel subdivision of the state,
and when the voters thereof legally assemble for the pur-
pose, and meke & cholce of persons for public officers,
such a proceeding constitutes an election by the people,
Opinion by Schoonover, J. Southern Department of Kansas
Court of Appeals.

Thus a school board officer, elected in another
manner is duly elected nevertheliess.

In the case here quoted the school meetings had been
conducted quite irregularity. This hed no effect upon
the right of the distrlet. He, the director, must sign
all orders drawn upon the tremsurer of the district aslthough
there may be a doubt In his mind thet the distriet 1s

2

getting value receive. Opinion by per curian. If the
effect upon the rights of the school digirict were reason-
ably in doubt we should hesitate to recognize the informal
procedure, but the aouestion of the right of School District
No. 116 to tax the detsched t:rritory for school purposss
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1. Lethen v. Campbell. 7 ¥, Apop. 388, 1897
2. Foulk v, McCartney. 42 F 697, 698 1889,



which is the principal question in controversy herein, was
finally determined adversely to the school distriet in our
former declsion, and that decision 1s, so far at least,

- res judicata as to School District No. 116, That dlstrict
having no further right in the matter as to the deteched
territory, 1t is of no Interest to it whet other distriect
has or assumes to exercise the right., It is a matter of
great public concern to both school districts involved

in this sction that fruitlsss litigation between them
should not be protracted. The motion to dismiss the proceed-
ing in error 1s allowed. School Distriet No. 116 v. School
District No, 141.

The director is ths most important officer of the
school district, He must appear in sll sults where the
district is involved unless the distriet shall direct

1
other-wise at a district meeting.

Hers 1s the Supreme Court's opinion in a typlcel case
concerning the duties of the director: Opinion by Holt,
C.J. "It was the imperative duty of the defendant as direc-
tor of the school district to sign the orders when present-
ed to him for his signature; he had no discretion in the
matter. The court should have compelled him to do his
plain duty.

"Ye recommend that the judgment be reversed.
By the Court: It is so ordered.”

(A1l the Justices concurring.)

The clerk and the districg boasrd constitute & ma-
jority of the distriet board.
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1. School Dist. No. 118 of Sedgewlck County v. School Dist.
No. 141 Sedgewick County. 79 K. 407, 1809,
2. Brady v. Sweetland, 13 K. 37, 1874.



and that no action could be maintained on either or both
of them; yet the defendant district, having received

and retained the property, which the court, finds to have
been fairly worth the price stated in the written contract,
is bound in common honesty to pay for it. The judgment
will be reversed with an order to the distriet court of
£lk County to enter judgment on the findings of fact in
favor of the plaintifr against the defendant for 380,
with seven per cent interest per annum from the twentieth
day of august, 1884, to the date of judgment. {all the
Justlices concurring.). K. 50 727-893. The Union School
Furniture Co. v. School District No. 60 in Elk County.

But it was plainly evident that the school is subject
to laws governing other corporations.

Furthermore, if at a district meeting a purchase is
approved even though there is a great doubt as to the
usefulness of the article the district is liable for pay-

AL
ment for the same. The opinion of the Court by Valsntine
J. is gquoted 1in a case in noint: "Now it is possible,
and even probable, that thils mathematical chart was in
fact worthless; but as there was no evidence showing that
it was worth the amount which the school board agreed
to pay for it. If there were any irregularities in the
drawing of the order sued on, we would still think that
the order was ratified and approved by the school distriet,
at a regular school district meeting. Under the circum-
stances of this case, we cannot sey that any material error
was committed by the Court below, snd therefore its judg-
ment must be affirmed. (All justices concurring.)

One regular ennual meeting 1s regquired by law. At
first it is held in august, and later in .pril. Now it
i1s held in May. Special meetings may be called by the
board. But the board need not call s speciasl meeting
unless an order has been given by the district meeting.

Electors of a school district may petition the school

district boerd for a speclel meeting and the speciel meeting

R —————————— e e e e e R

1. Rural School District v. Davis. 96 K. 647 1902.
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The power to hire teachers and to teke charge of en con-
trol the property of the school distriet, belongs ex-
clusively to the school distriect boasrd. (Gen. St. 925)
end any two members of the board may act for the board.
(Gen. St, 999 subd. 4). The judgment of the court below
must be reversed and cause remanded for further proceed-
ings. (All the justices concurring.) Case: John T.
Brady v. Isaac Sweetland.

A newly elected member of the dlstrict board need not

quallfy within the 20 days set by law if there 1s suffi-
1

26

clent "eceuse™ for his not qualifying. Opinion by Valentine,J.

Of course, if the pleintiff had no right whetever to the
office, he could not recover; but he hes shown that he
hes some right thereto. He was elected to the office,
took possession thereof, efterward cuslified, though not
within twenty deys but he offered to prove that he hsad
"sufficient cause" for not qualifying within thet time,
and the stete has not yet seen fit to commence any procesd-
Ing against him to oust him from the office, or to have

it determined that he 1s not entitled to the offlice; and
e mere intruder, or attempted intruder, as the defendant
now seems to be, has no risht to question his right to

the otffice. The judgment of the court below will be
reversed, and the ceuse remanded for e new triel, FHorton,
C.d. concurring. Johnston, J. not egitting. Cese: A. W.
Cerpenter v, Asa Tltus, Jr.

A treesurer of the district board may he prosscuted

for his failure to turn over money to & newly elected treasur-

2
eT.

Thls action is brought in the neme of the Treassurer
elect, F. M. Parker, treeasurer of School District lo, 16,
Lyons and Chase counties and not in the name of the
District against J, L. Coffman, Former treasurer of school
district for the recovery of bonds. All justices con-
curred in the fact that this was an error from the lower

court permltting Mr. Parker to sue Nr. Coffman.
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l- L. 'W- Carpenter V. AS& Titus’ Jro 331{. 71 1895.

2, J. L. Coffmen v. F. M. Parker. Treasurer et al. 11K.l15,1873.

%



27

If the treasurer should leave the country for parts
unknown, no demends need be made before starting action.
If the director of the school boerd refuses to prosecute

the treasurer for any breach of bond, any householdsr may
1
bring suit, In thils case the oplnion of the Court is

quoted: "Every householder in the distriet is supposed to
be interested in the public sechools, end in safe-guarding
the funds provided by law for meintaining them. The
legislature has expressly provided that in cases of this
nature, where the director neglects or refuses to prose-
cute, any householder may proceed; end we are asked to
place g limitation upon this power by holding thet he must
have the consent or the authority of the director, or at
least a mejorlty of the voters expressed at nublic school
meeting., This may be & wise suggestion for the legislature
to consider, but as the act is unequivocal in its terms

we cennot read into it any such limitation. It is true
thet the power thus conterred upon & househclder might

be abused, and a householder might bring an sction with-
out cause, when no one else in the distriet desired that it
be brought. This is equally true, however of the director.
Any power, wherever lodged, may be abused; but in a small
community like s school district, whers every householder
has & more or less intimate knowledge of all the affalrs

of the district, and where the people generally heve prettiy
full information as to the merits of any claim thet might
be asserted ageinst thelr treasurer, and pretty full

meens of knowing the motives of any householder who may
gssume to bring an action in the name of the school dis-
trict, we may reasonably presume that the legislature
thougnt there was little denger of the abuse of this

power conferred.”

The bond of a treesurer expires with his term. 1In
an instance where a treasurer had two bondsmen, and one

was prior to the other, the Court ruled thet both were
2

equally liable,
School District No. 38 w. Jenks. This is en action

brought by a School District against a School District

1. School District No. 9, Kingman Co. Kans., v. Geo, C, Brand.
71 K., 728 1905.

2, Jenks v. School District 18 K. 356 1877.
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Treasurer Eondsman the defendant, Jenks. Bondsman of
former treaesurer, Walker of School District No. 38 of
Coffee County contented that sction could not be brought
separately ageinst 2 bondsman,

The court found no error in the judgment of the
Court below. (All Justices concurring).

The lower court rendered the verdict on the grounds
thet all bonds ere jolnt and several, and a sult mav be
maintslned on the bond one, or all of the obligetes, or
against any of them. It is an obligetion upon the toard
to move the school provided the site etec, if it is in-

1
structed to do so &t a District meeting.

J. M. Dey v. N, Hulpieu. Opinion by iilton, J. of
the southern department of the Court of Appesls.

"o sufficient reason has been shown or discovered
why this contention should te sustained. When e dis-
trict meeting votes to chenge the site of the school
house of such district, 1t then becomes the duty of tha
district boerd to act in conformity with such vote.---

In the present case, upon the filing of the apprels-
ers' report 1t beceme the duty of the distriet board to
remove the schoolhouse to the new site, under the au-
thority delegeted to such board by the distriect meeting.

The order and judgment of the district court are
reversed and the cese remended for further proceedings
in accordence with the views herein expressed.”

It is the duty of the schoel board to put the school-
house in order, and to meintein it in fit condition for
school, to provide fuel and apperatus, end other things
necessary for a well conducted school.

Electors of & school dlstricet in the district meeting
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may give directions to the school toerd, tut cennot af-
terwerds hinder the board from carrying out the direc-
tions, unless there is an appearance of fraud. This de-
cision by the Supreme Court gave & school board power to
move & schoolhouse without celling e special meeting.

The schoolhouse is to be used for school purposes
meinly. It mey be used for certein public meetings, such
as school meetings, and township meetings. Put it cannot
be used for & privete purpose even though rent be peid.
In the cited, & perent whose child suffered loss and in-
convenience due to mistreatment of the child's pencils
and books, wes held to be within his right in bringing
suit against the district., No court would interfere with
injunction for a single use of & schoclhouse for & pri-

vaete purpose, but continuel use is the wrong use of & dis-
1
triet's texing power, and is pleinly contrary to lew. The

opinion of the Supreme Court is quoted: Opinion by Prewer, J.
"The publie¢ schoolhouse canncot be used for eny privete
purposes. The ergument is & short one. Texetlon is in-
volved to raise funds to erect the tuilding; but taxetion

is 11ligitimete to provide for any privete purpose. Texa-
tlon will 1ile to raise funds to build & plece for relig-
icus society, & politicel soclety, or a seclel club. What
cennot te done directly, cennot bte done indirectly. As

you mey not levy texes to bulld & church, no more may

you levy texes to btulld s schoolhouse end then lease 1t

for & church. Nor 1s 1t an answer to sey that its use for
school purposes 1s not interfered with, and thaet the use

for the other purposes worked little, perhaps no immedi-
ately perceptible injury to the building, and results in

the recelpt of immedlete pecunlery btenefit. The extent

of the injury or tenefit 1ls something into which courts

will not inquire. The charecter of the use, is the only
legltimate question. A municipal bond of flve cents, 1in ald
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1, Spencer v. School Distriect 15 K. 259, 202 1875,



to purely private purpose, is as void as one of a thousand
dollars, and that too though the actual benefit to the
municipality far exceeds the religious or political gather-
ing, is legally, as unauthorized as its constant use there-
for. True, a court of eguity would not interfer by in-
junction after a single use, and where there was no 1lik-
lihood of a repetition of the wrong, for it is only appre-
hended wrongs that equity will enjoin. There the unauthor-
ized use is charged as a freguent fact, and one likely to
occur hereafter.

Another case dealing with the use of public funds for
private purposes, was brought before the Supreme Court in
1903. It concerned the transportation of pupils as required
by law (Laws of 1889, p. 363, ¢. 177, sec., 12). When the
law was tested in & suit the Supreme Court held that the
school district was liable for transportation of pupils

who lived more than three miles from the schoolhouse, and
1
that such a use of public funds was legitimate. A portion

of the Court's opinion is quoted: Opinion by Smith, J.
"The next point made against the validity of the act is
that, by allowing a parent tc be paid out of public funds
for conveying his children to school, money collected by
taxation is diverted to private and individual use, If
it could be said that the sole purpose of education at
public expense is to impose a benefit of the person re-
ceiving it and those related to him, the argument of the
counsel would have some foundation on which to rest., A
wider view, however, must be taken of the subject. The
common schools of the country supported by an annual expen-
diture of millions of money raised by taxation, are not
maintained solely te confer advantages on those to whom
instruction is imparted, but in the interest of all classes
and conditions of people. The illiterate class (a small
minority in this state) profits by a system of general
education becanse the political rights of all are rreserved
best where the most intelligence is applied im the selection
of representatives to make the laws, and in the cholce of
executive officers to enforce them. The influence of free
schools on the destinies of a free people is beyond calcula-
tion or measurement, The possessor of a liberal education
1. School District No. 3 of Atchison Co., Kans. v. J.
Atzenweiler, K. 67, 609 1903,



or measurement. ‘Lhe possessor of a liberal education can-
not so far continue to conftine his knowledge to selfish
purposes that the benetits of his learning will not in

some degree endure to the good of other. The judgment of
the district court will be aftirmed. (All justices con-
curring.)

: The Court has meinteined that the school district board
was a quasl-corporation, subject to the wlll and wishes of
the people, within the limitations of the law, But once the
boerd was given the power to act, it had full authority to
proceed, and it was not subject to the whim or fancy of avery
discontented householder of the district,

It would seem that every powsr established by law for
the board to exerclse has been subject tc the review of the
courte, This has been due to two things: (1) The school
distriect is very close to the psople, and (2) the schoel
becards have not been efficient officers in many instences.
It has taken the courts many yeers to convince districts
snd their orticers that they must transact their school
business the same es the business of eny other corporstion,
end that adequate records must bes kept.

However, as pointed out before, the Supreme Court hes
not been very insistent on the letter of the lew being
carried ocut, es ‘ong as the reasonable thing was done.
School posTds heve bDeen brought to task by the Court more
often for railure to act than for exceeding their statu-
torisl powers.

But, when one considers the thousands of school dls-

tricts in Kanses, and when those thousend are multiplied
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by three, it is concluded that there has not been such a high
percentege of test cases brought to the attentlon of the Court
when compared with other political units. School district
officers have not transgressed any more often then have other
public offlecials.

The personnel of school district boards has improved--

A conclusion one can draw from the study of the cases brought
betore the Suprme Court as the yeer passes. The complexion
or the type of ceses change from that of caces brought by
discontented or disgruntled householders of the district
testing the power of the distriet boerd to act as provided

by law, to cases testing the power of the school districts

to provide better educationel facilities.

That the Supreme Court of Kansas hes kept the aim of
educavion well in mind, the educetionsl facilities of the
stete will attest. No cleim is here made that the Court 1s
inrallible. It has in a majority of cases insisted cn an
underlying truth: That the public school wes esteblished
tor a public purpose, and that, although it be locally
administered, it is a state institution.

A comrunity which is & city of the third class has
a district board. When a.community becomes e city or the
second cluss its school governing board is chenged from &
district board consisting of three members, to & board of
education consisting of six members. When a clty of the

second class becomes & city of the flirst ¢lass its board



of education of six members 1s enlarged to a board of educa-
tion of twelve members, The members are elected by a city
election. In & six membar board of education, one third,

or two members are elected every year. The county superin-
tendent 1s an ex-offlclo member, in reality meking a seven
memher board. Regulerly monthly meetings are required by
law,

There are & number of adventages in the school systems
under the control of a board of education, both to the in-
structors end to the pupils, Larger and better equipped
bulldings are provided. A principal or superintendent with
supervisory powers, 1s pleced at the head of the school.

He is granted direct control of school affairs, while the
board of educatlion concerns itself with providing buildings
and equipment. This school system 1s able to offer 2 broad-
er curriculum. The child of the elty has become more for-
tunate from an educaticnal standpeoint than his country
cousin. For various reasons, the better teachers are gen-
erally attracted to the clty schools. Seleries are higher
and living conditions are better. The board of education
of a clty is able to offer the teacher s contract, dut to
the time of election of members, before the district board
1s able to legelly give & contract,

There are vearious set-ups in the case of high schools,
In eities of the first and second class, where boards of

educaetion have been organized, both high school and grade
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school are under the direction of the same board. ilhere
there is a county community high school set-up in a county
there must be separate boards. Likewise, rural hlgh schools
have a separate board, and 1t consists of three members the
same as in rural school distriets.

Boards of education of cities of the first and second
class are "successors in office™ of an annexed school dis-
triet, and they must respect the provisions of s contract
made by the former school district. A stipulatlon remalns
binding although there is a change in legal status.

Such a case came before the Supreme Court in 1890. &
family in Topeka, name Curtis, had, before the community
became a city of the first class, deeded a plot of land to
the school district for the erection of a school house, and
for no other purpose. The school district was later annex-
ed by the elty of Towneka, and the "sucessors in office” 1.
e., the board of education, was compelled the respect the
original stipulation, namely, that the lund be used for no

1
other ourpose than for the erection of a school building.
In this case of litigation the opinion of the Court is clted:
Opinion by Valentine, J. "We think the property in contro-
versy belongs to the school district of the city of Topeks
to be used for school purposes only. If it should ever
be used for any other purpose, any person injured thereby
would have his action for damages, or his aection to enjoin
the parties from so using 1t; and possible clrcumstances
might occur or be brought into existence under which the
courts would hold that the title to the nronerty had been

forfeited; but no such case is presented in the present
action., The judgnent of the court below will be affirmed.

l., Permalia Gurtis et al. v. the Board of [ducation of the
city of Topeka 43 K. 138, 144 , 1890.



(all Justlces concurring).

Qutlying and adjacent territory attached to a city
of the second eclass for school purposes, is not entitled
to elect members to the board of education of the city,
to répresent attached territory, unless such territory
contains a population equal to that of any one ward of

the eity, or unless its taxable property equals that of

1
any one ward of the city. Opinion by Simpson, C. W. 3.
Jay v, the Board of Education of the citv of Emporia.
"We are not considering Jay's sction as a member of the
board, or how his acts as such might effect third persons
or the public. The ingquiry he makes 1s as to whether he
is entitled to a seat as a member of the board. To maln-
tain this action, he must show that the board of education
in its refusal to recognize him as a member is violating
some plain duty enjoined by law. His right depends upon
the existence of ceertaln statutory conditions, and these
are that the outlying territory he claims to represent
contains a population equel to that of any one ward in
the city, or that its taxable property equaled thet of
any one ward in the city. The answer says neither of
these conditions ever did exist, and there is nothing
recited In the answer that multllates or destroys the

force and effect of the fuet stated, either by acquiescence,

estoppel, or the previous service of persons as members of
the board from the outlying territory." (4All the Justices
Conecurring).

In another case dealing wlth attached territory that
was brought before the Supreme Court in 1891, the board
of education had permitted a member from the attached
territory to sit on the board between the years of 1874
and 1889. The Court decreed that simply because the board
haed permitted the member from the sattached territory to
represent a member of the Board of Education was no reason
for binding the board to continue to do so. An office
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1. Jay v. Board of EZducation of the city of Bmporia. 46 K.
525,1891.
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must have a de jure (lawful) existence before it can have
a de facto (acting) existence. The office must be created
by statute.

In the matter of the altachment of territory, another
case was brought to the attention of the Court in 1876.
Council for the plaintiff maintained that the legislature
could not take A's property and give it to B. But t.e
Court maintained that the property remained in the hands
of the same individual as before a change. Full power to
change the boundaries of school districts seems to bhe
within the power of the legislature. Here is a noteworthy
opinion of the Court, and 1s a splendid example of the
division of power that exists between the legislature and
the Courts. "---It may be that at times grievous wrong
is done by the legislature in changing the boundaries of
counties, or school districts, but that is a matter beyvond
the power of the courts to control. Application must be
made to the tribunal that decreed or authorized the change.
Neither can the courts annul the change because Llhe burden
of taxation is largely increased Lo do an act, and the wis-
dom of the act as well as the hardships which may result
therefrom, are solely for the consideration of that body.

That the pwers of a board of education are greater
than are the pwers of a school district beard, is recog-
nized by the Supreme Court of Kansas. It ruled in 1885
that a board of education must assume the liabilities of
a school district when the community is changed from a
city of the third class to a city of the second or of the

1

first cless., Cities of the third class are organized as

- - - - - -

1. Heffield v, Board of Education of city of Newton. 33 K.
644, 1885,



school district. The opirlon of the Supreme Court on

thls cese is quoted: Opinion by Horton, C. J. "In some
respects, the boerd of educetion wes vested with powers
not conferred upon school district No. 1, but the merger
of school district corporetion from an obligation to pay
debts of the school district.”

A city of the firat class, under the power grented
by the legisleture (Gen. St. 1901, Sec. 6290) mey provide

seperete schools btelow the high schcol level for persons
1
of African descent. However the educetlon opportunities

must be equel, The oplinion of the Supreme Court is cited:

Opinieon per curien: "The control of ecity schools, includ-
ing the selecting of sites, snd distribution of pupils,

1s devolved by the legislature on the board of education,
and the dlscretion eommitted to that body 1s to be exer-
cised untremmelled bty judiclel interference, snd its de-
cisions ere finel, except when its ectlon is capricious

or erbitrary.

However, the boerd of educetlon cannot force colored
children to risk life end limb in order to attend & school
seperate from the whites. 1In the case brought teforae the
Supreme Court, the colored children would heve had to

2
eross severasl rellroed trecks in ettending thelr school.

D. A. Williems v. Poaréd of Education of the city of Parsons.

Ite judement (the bosrd of educetion) end not that of the
courts, must determine the proper solution of the precti-
cel questions of edministration that continuelly arise,
Ites declisions must te flnel except when its ection is ca-
pricious or erbitrery, and under the findings that condi-
tion does not exlst here.

ILeter second c¢lass clties were glven power by the

1, Williems v. Foard of Educsticn of city of Parsons 61
K. 593. 1910

o, Williems v. Poard of Bducetion of City of Farsons 8l
K. 1910
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legislature to esteblish separate schools.
In another case, the Court commented, colored chlldren
might not have ms large a school building as the school

building of the white children so long as the educational
1
opportunities were equal the colored child had no remedy at

law. Mamie Richardson v. the Board of Education of Kansas
GCity, Kansas. This action was brought in test of the
Constitutionglity of a law (Chap. 414, Laws of 1905 S=c. 1)
which gave the Board of Gducation the right to organirze

end maintain separste schools for colored and white children
including the High Schools of Kansas City, Kenses. MNamie
Richaerdson, plaintiff, brought ection on ths ground that
this latter reference to Kansas City, Kansas, was a snecial
law. The Court ruled that sueh a law may be g=neral lew

or a special law althouzgh it is not a law of general nature,
A law providing for the organization, maintenance and con-
trol of common schools may be a general nature, bscause

its subject matter is not one of a generzl nature. A

writ of mandamus to compel the Board of Education of Kansas
City, Kanses, to admit the plaintiffs' child was denied by
the court. ™A small building is only an incident unavoid-
able in the administration of any extended school system."
J. Bureh (dissenting). I am not satisfied that the conclusion
reached in the foregoing opinion 1s correct, and there=-

fore withheld my assent from it.

The power to provide separate schools was never
glven to school districts, or to citles of the third class,
which have the same type of organization as the school
district.

Thus, it would seem that the legislature believed
that a board of education needed more delegated nowsar
than the school distrlet board, and it enacted laws accord-
lngly. The Supreme Court has found no reason to restrict

those powers grented.
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1. Richardson v. Board of Zducation of Kansas City, Kansss.
72 K. 629,1905.
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The Court has had many cases to declde regarding
actions and powers of boards of education. It would seem
that by and in large the Court 1s guided by the "spirit”

of the law or acts rather than the exact apolicetlon.



¢GHAPTER IIT
AUTHCRITY of the COUNTY SUPERINTENDENT

From a legel standpoint the county superintendent 1s
a most important school officer In the state public school
system. He had the power to certificete teachers, until
the last legislature changed the law but he still conducts
the examination of teachers, establishes the boundaries of
& school district, takes a census of the schocl populstion,
holds teacher's institutes, and holds elemsntary diploma
examinations., Also he is a supervisory officer over all
school districts and district officers including those of
e city of the third class% The county superintendent in
con juncetion with the school board may dismiss a teacher for
incompetence, negligence, immorality, and for certain other
causes, There need be nc formal recognition of this tribu-
nal to members of the board, snd the county superintendent
may dismlss. Quoting from a case involving this power,
opinion by Smith, J.:—--é“Tha only question presented is
whether the steps taken by the school distriet beard and
the county superintendent to dismiss the teacher complied

with sec. 7468 of the Gen. St, 1909 (Laws 1876, ch, 122,

srt. 4, sec. 24)." The lower court found the verdict for
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l. Duncan v. School District. 83 K. 581 1910.
2. Board of Educatlon v. Allen Co. 82 K. 782 1910.
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the teacher but the Supreme Court reversed the judgment,
This is pleinly & case of school officers carrying on
thelr duty in pursuant of the law.

However, the county superintendent has lost direct
control over educational matters in citles of the first
and second class. Schools in these cities are under the
direct control of a heed of education, usually stylsd a
superintendent of schools. The county superintendent may
visit the schools, but only as any other interested visitor.
He mey issue certificates accordinz to lew to thossz desir-
ing to teach in city systems, However, cities began re-
cently to hire teachers with certificates from state normal
schools., It appear: that the county superintendent lost
much of his prestige as clties established special education-
al systems and the collezes began granting state teachers
certificates.

The Supreme Court has dealt with many ceses concerning
county superintendents, In 1876 & cese was brought before
It testing whether or not the office could be held by a
woman% Opinion by Brewer, J. : ®===As the peonle, with
respect to certain offices, have seem fit by express
constitutional provisions to restrict freedom of choice,
it is & fair inference that, where the constitution is
silent, they intended no restriction.™ It is noteworthy
that Kansss was one of the firat stetes to permit women
to hold public office.

The county superintendent has powsr to change distriets,
and this power cannot be questioned by school distriet

A A A T e me W N A W SR S M e SN e e e T S W S W e e A

l. Mary P. Wright v, Juluis H, Noell, 16 K. 601 ,18786.
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boards. This is a case in which an appeal is made to the

board of county commissioners to hear and determine appeals
from the decision of the county superintendent as to the
formation or alteration of school districts is special and
limited, and must be exercised strictly on the conditions
under which it is given, When an appeal is heard and de-
cided, that decision is final. The board has no original
Jjurisdiction, its only function is tc determine whether

the decision of the county superintendent shall be sustain-
ed. It has no authority to form districts for which ap-
plication has not been made to the county superintendent
nor can it make alteration not considered by that officer
or embraced within his decision. Opinion by Johnston, J.:
"Considerable discretion is vested in the county superin-
tendent in changing the boundaries of districts, but the
board has no original jurisdiction in that respect, nor
any power except to determine whether or not the action

of the county superintendent shall be sustained."

In continuation the author guotes another case similar

to the above which arose in 191921n Finney County. "In

the syllabus of the court we find the board of county
commissioners has no jurisdiction under sec. 8306. Gen.

St. 1915 to hear an appeal from the action of the county
superintendent in altering old school districts or in
forming new ones. The county superintendent has an
authority here which is exclusive with him unless he wishes
to refer that authority but he like the board of county
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l. State of Kansas v. F. M. Secrest 60 K. 641 1899
2. School District v. Wilson in Finney County. 104 K. 153,
1929,
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commisslioners 1s limited. The suthor quotes from the syl-
labus by the court in the case of Robinet v. School Dist.
1

No. 83 Harper County. A county superintendent of public
instruction in determining the proportion of the present
value of a schoolhouse or other property justly due & new
school district formed out of territory taken from another
district, acts in a judiciel or quesi-judicisl, capacity.
After an award has been made by him and the amount thereof
paid by the old distriect, his power 1s exhausted, and in
allowance increesing the originel eward mede fifteen months
after the first determination is void. The opinion of the
court was delivered by Smith, J. 3§ ™If the superintendent
of public instruction, her first award having been paid,
could efter the lepse of more than one year, supplement
the seme by increasling the emount of the allowsnce made
to the defendent in error, she might ageln and sgein in-
creese the award." Doster, C. J,, Ellis, Pollock, J, 7.,
concurring. He must by written notice inform districts
of proposed chenge. Petition may be mede to the county
commissioners and superintendent sitting as a board for
changes in school district bounderies. In the cese of
two counties, where union districts are formed or chenges
are mede annexing territory from another county both hoards
of county commissionsrs and superintendents act as & board
in the action. In the latter inetence an appeel to the
state superintendent ie finel. In the former event the
action of the county superintendent 1s final.

In an instance where two boards of commissioners and

I S ——— A S e e e e e e e e

1. Robinet v. School Distriet No, 83 Harper County. 63 K. p. 1
1901,



44

two superintendents were sitting as a board, the fact that

one superintendent gave his instructions and opinions by

telephone, did not affect the legality of the disposition

of the case, the Court ruled. However, in this case, Chief
1

justice Johnson gave a dissenting oplnion. It 1s quoted:

"==-The superintendent of Sedgewlck county could not
delegate the authority to act for him to the superintendent
of Butler county, any more than the latter coula delegate
the authority of both to the county attorney or seme other
officer, The Law vests the power and lmposes the duty on
both superintendents, and several superintendents, and con-
superintendents shall be present and participate in every
step of the proceeding."

Union districts or consolidation may be brought about
by a majority vote of each district considering the pro-
posed union or consclidation.

The county superintendent must certify to the board
of commissioners as to the amount of funds needed for the
certain tupes of high schools in the state of Kansas. The
county commissioners make levies pursuant to the estimates

2
of the county superintendent. The county superintendent
has the power to certify to boards of county commissioners
the amount necessary to maintaln high schools in such
countles in which high schools were organized under the
laws of 1907. When the county superintendent makes such

certification it 1s the duty of the board of county com-

S g ———— e T T T Bt

1, Fleld v. School District No. 110 Butler County 83 K. 18641910
2. The Board of Education of the city of Iola v. the Board
of county commissioners of the county of Allen, 82K, 782,1910
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misslicners to make such levy. Quoting from the syllabus

of the court the "statute known as the Bernes law of 1907

is not unconstitutional on the ground thet it violated

sec. 16, art. 2 of the Constitution.™ This was an action
brought compelling the board of county commissioners upon
certification of the amount necessary by the superintendent
tc levy for the meintenance of a county high school. Here
is some Interesting opinions delivered by the Court, Graves,

J.: "It is stated in argument that the people in the county
at large are compelled by this law to pay taxes for the
suppert of high schools remote from their homes and in the
management of which they have no voice. This is an inherent
inconvenlence that can not be situated within convenient
dlstence of every residence in a lerge county. Every stu-
dent in the county, however, ls free to attend any high
schocl in that county. This obviates, as far as possible,
the criticlsm suggested, and removes any constitutional
objection as to want of uniformity."

A certificate of the county superintendent as to the
amount needed for a levy is conclusive and is not subject
to review by the board of county commissioners if it cannot
be proved the county superintendent acted in bad felth.

Quoting from the opinion of the Court: "The certificate
of & county superintendent of the amounts necessary for
the maintenence of the high schools established under
that act determines the emount to be levied for thet
purpose.”

#The action of the county superintendent in the exercise
of this suthority cemn not be overruled unless he abuses
his discretion by acting arbitrarily, caprieiously or
fraudulently, or in other words, scts in bad faith."

"If expenses not properly chargeable for the purposes
referred to have been included in & certificate filed et
l. No bill sheall contain more than one subject, which shall
be clearly expressed in its title end no law shell be re-
vived or eamended, unless the new act conteins the entire
act revived or the sections amended, and the section or
sectlons so amended shall be repesled.
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the time designated in the statute the county superintendent
may lawfully file a new certificate making the necessary
corrections."

"In the absence of proof to the contrary 1t will be pre-
sumed that a county superintendent has performed official
duties in good falth and upon proper information."

"Tn the situation disclosed by the statement of facts
agreed to, 1t is held that the levy made by the county
superintendent on August 16 for the support of the high
schools for the ensulng year is valid, and should be ex-
tended on the tax roll."

WWhen pupils of one county attend high school 1ln another
county the county superintendent may recommend that tuition
be paid by the county in which the children live to the
county in which the high school is located. However, the
Board of Education must show the county superintendent of
the county against which the actlon is brought recommending
the payment of the tuition. Quoting from the case applying

to the same, opinion by Marshall, J.: "So far as the ab-
stracts show, it does not appear that the pupils for which
tuition is claimed came from a community remote from, or
inconvenient of access to, a hligh school, or that there
were not sufficient pupils in the community of ordinary
high-school advancement to organize and maintain another
high school. Tnpese facts must have appeared to the county
superintendent before Pe would be authorized to recommend
payment of the tuition." Tuition must be paid upon recom-

mendation by the county superintendent even though the
county in which the puplls reside may have a high school.

Convenience to the pupils may be a conslideration. We quote
2

from a case iInvolving this question., Opinion of the court

delivered by Marshall, J.: "There was evidence wiich tend-

ed to prove that both Stafford and Pratt counties were

operating under the Barnes high school law; that a number

1., Board of Education v, Leavenworth County Commissioners,

119 K. 117 1925.

2. Byers High School v. Stafford County Commissioners. 121 K.

832,1926.



of pupils with high-school gualifications lived in Stafford
county in a community where no high school existed and
which comuunity was not convenient ol access to a high
school then in operation in that county, and in which there
were not a sufficient number of pupils of high school ad-
vancement to maintain another hich school, and attended the
Byers rural high school in Pratt county; that the county
superintendent of Pratt county approved the attendance of
the pupils from Stafford county in the Byers Rural High
School and audited the claims of that school against Staf-
ford county for tuition, that the county superintendent of
Stafford County refused to approve the claims, and that

the board of commissioners of that county refused to pay
the claims."

The case we have just guoted excludes the right of
mandamus to be granted to the Board of Education t¢ com-
pell the board of county commissioners to pay tuition be-

cause a Board of Education has adequatle remedy at law
1
which compells payment of tuition. Telephonic direction

of written statements are held as sufficient evidence that
students had been approved for tuition of the Court deliver-

ed by Hutchinson, J., (This is a paragraph requoted from
the lower court whose judgment was affirmed.) '"Now it
would not be reasonable or common sense ito say that those
scholars had to gquit school upon the passage of this law
and remain out until the county superintendent could se-
cure advice and formulate rules and comply strictly with
the requirements and all the details of the act before
they could go back into school. =---~I believe and there-
fore find, that the law in all respects was complied
with and that the various pupils received the proper ap-
proval of the county superintendent to attend the high
school in the city of Hutchinson to meke the Reno Commun-
ity High School District of Nickerson subject and liable
for their tuition, and judgment will be rendered accord-
ingly."

The salary of the county superintendent is pre-

1. Board of Fduecation v. Kingman County Commissioners
122 K. 2I3 1927.

2, Board of Education v. Reno Community High School 124
K. LT531927.
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cribed by law, and the county superintendent has no re-
1

course, Oplinions of the Court dealing with this case

is gquoted: "A superintendent of public instruction

shall be elected in each county, whose term of office

shall be two years, and whose compensation shall be pre=-

scribed by law."

The salary of the county superintendent is determined
from the number of children of school ages within the
county. However, all incorporated cities, including

cities of the third class, are excluded from taking the
2
enumeration of the school children for such a purpose.

The opinion of the Court in this case is |uoted: "----
It could hardly be supposed that the act governing the
compensation of the county superintendent could hardly
have referred only to those "incorporated cities" in
existence at the time of the passage of the act.”

In another case the superintendent contended that

the law intended that compensation should be for the

amount of work done based on school population. The

)
Court thought otherwise: "--The principle is not new---
school population is not a measure of a county super-
intendent's work except lndirectly."

The county superintendent has been given much con-
trol of Education. The Supreme Court has upheld him in
his authority. Even when he may have not carried out
the letter of the law the Court has maintained hls legal
right to carry out acts permitted by law.

1. Mary Jansky v. Clare Baldwin. 120 K. 332, 1926.

2, Jefferson Gounty Commissioners v. McCleary. 13 K.
116, (Second Edition) 1874.

%, Harrison v. The Board of County Commissioners of
sumner County 89 K. 850, 1913.
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€HABTER IV
CURRLCULUM TEXT EOCKS AND AFFENDAGES
The educetional fecilities in the staete of Kansas
haeve changed with the times. Whet may have been consid-
ered a fed or a frill in one decade of the stetes, his-
torv was considered a necessity in the next. It is sur-
prising the controversies that will srise under eny sd-

vances which mey be mede in the curriculum from time to
1
time. We quote from the Syllebus of the Court.

"A mathematicel chert mey be deemed either en "appa-
retus® or an "appendage", within the meesning of those
terms in the stetutes conferrlng upon school-district-
boerds authority to make purchases for school purposes.”

We quote further from the oplnlion of the Court as

delivered by Vaelentine J.: "Now, it is posslble, and
even probable, that this methemeticel chart was in fect
worthless; but, es there was no evidence showing that it
was worthless it rust be presumed thet it hed some vealue,
and that it wes worth the amount which the school bosard
agreed to pay for it. If there were any irregulerities
in the drewing of the order sued on, we would still
think thet the order would not be invalid, for it would
seem that the order wes retified end approved by the
school -district, at e reguler school-district meeting.
Under the circumstences of thls cese, we cannot say

that eny materiel error was committed by the court be-
low. (All justices concurring).

Here is an interesting case regarding e stereoscope
end its views and its velue in educatlon.

nA stereoscope and stereoscopic views are not 'necessary
sppendeges for the school house', wlthin the meaning of Gen.
1. School District No. 17, Chase County v. N. J. Sweyge.
29 K. 152, 1879.
2. Opinion by Brewer J. Judgment of district court reversed.
Fourbon County School District No. 29 v. Perkins. Z1 K.
369 (Second Edition) 1878E.
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St., p. 925, Sec, 46, prescribing what the distriect board
should provide."

Opinion by Brewer J.: "Now, a steroscope, however valuable
or useful it may be in a school, can in no proper sense of the
term be called an appendage for a school house. It may

be difficult to state what is exactly meant by and includ-
ed in this phrase, 'appendages for the school house'. It
would seem to refer to things connected with the building
or designed to render it suitable for use as a school house.
But without attempting to define the exact scope of the
phrase, it is plain that no reasonable interpretation would
enlarge it so as to include a stereoscope and stereoscopic
views, which, if not the ‘toy boy and pictures', as counsel
sneeringly call them, are at most but mere apparatus.

And provision is elsewhere made for supplying the school
with 'blackbloards', 'outline maps', and 'apparatus.'"l

Here is an interesting case regarding a stereoscope
and steroscopic views and its value in education,
There is even doubt In the minds of some people a

half century ago concerning the value of a well as an
2
appendage. Here is a quotation by Valentine J. from the

opinion of ithe lower court. "The officials of the school
district when acting together as a school board are au-
thorized by law and have power to provide the necessary
appendages for the school house and a school district
order issued by them for such appendages which are valid
and binding on the district; but a well is a necessary
appendage to a school house, within the meaning of the
law and a school board cannot tind the district for the
digging or boring of a well, unless they are authorized
to do so by some special meeting of the voters of such
district lawfully assembled.”

The Court held this to be an error quoting from the
opinion we are inclined to think that the district erred
in instructing the Jury that "a well is a necessary ap-

pendage to a school house." The judgment of the Court
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nourbon County School District No. £ v. Perkinda K. 21 589,1878
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2, Hemme v. School Distriet 30 K. 377,1883.
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below wes reversed; (All justices conecurred).

The Court went a step further in 1919 end delivered
an opinion in which the judgment of the lower court was
reversed finding that a district mey bte bound to pey for
the drilling of a well in the school yard for the purpose
of supplying drinking water, even though no suitetbtle weater
1s found and & well on thet eccount is entirely useless.

The lew provides that "the distriet is bound which
provides necessery eprendages for the schoolhouse during
the time & school is taught therein. (Sec. 25 Art. 4

Chepter 22, of laws of 1876. Comp. lLews of 1879 p. 830).

This mekes it very plsin that publishers must per-
form their portion of the contrect. A4t e very esrly date
the school boerd was required by lew, adopted a uniform
system of text books es prescribed by lew. (Lews 1579.

p. 279; Comp. Lews 1679, p. 841, Sec. 28).

However, when a perent brought sction 1n a lower
eourt to compel by injunction the use of & school reader
thet wes not legally esdopted beceuse of uncerteinty he was
denied the injunetlon. The school boerd had adopted
Appleton's Reeders but failed to designete for what grade
or in what edition. The child's parent in question attempt-
ed to compel the school by an injunction the use of Apple-
ton's Reeder insteed of lLeGuffey's in the caese of his child.

McGuffey's Resders being used btecause of lack of ex-

plicitness in the sdoption. We quote from the opinion of
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. 1

the Court by Valentine J. "Now, an injunctlon might, un-
der some circumstances, be sllowed, at the instence of &
privete individual, to restrein the use of lMcGuffey's
Reeders, (provided they had not been legally edopted) so
fer as their use might interfere with the plaeintiff's or
his child's use of some one of Appleton's Readers &s a
text book, (provided Apvleton's Readers had been legelly
adopted). Put this is not the kind of injunctlon that
wes asked for or ellowed in thls case; and whether even
this kind of en injunction could or should be allowed un-
der the facts of thls case is at least doubtful. Clear-
ly shown that the school board has previously and legally
adopted the very kind of Fifth Reader which the plain-
tiff's son took to school, under any circumstances, be
gllowed. A clear right must be shown before an injunction
can be granted; and even then, if the plaintiff is a
privete individual, as in this cese, the injunction is
desired for the protection of the interests of the entire
publie, it can bte grented only et the instance of the
proper public officer. The judgment of the court be-
low will bte reversed, end the cesuse remanded for further
proceedings in eccordence with the views herein expressed.
(A1l the justices concurring).

Here we see thet adoptions were not ss carefully
cerried out as at s later dete, but even here the Court
hints thet there should be uniformity.

In the matter of provision of text books in the
ctate of Kensas, very early in the history of the state
laws were passed to protect the public in their purchase
of text books from publishers exploitetion. In a cese
here quoted with the opinion delivered by Valentine, J? he
quotes the lew (Sec. 5 Chepter 171, of lews of 1885, Gen.
stat. of 1889, Paragraph 5868). "No text books shall be
prescribeé@ in pursuence of the provisions of this act un-

less the publishers thereof shall heve first filed with
the county superintendent of public instruction e guarantee

. A - — T ——— -

1. School District No. 1 v. Shedduck. 25 K. 325, lesl.
2. E. Meynard & Co. v. Olson 24 K. 565 1892.
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of 1ts price, quality, end permsnence of supply for filve
years, together with a good and sufficient bond for the

feithful compliance with said guerantee, conditioned in

such sum as the county text book board may determine and
approve.,"

Under this set-up the county ward adopted text books
for a pericd of five years, If the publishers fail to
give sufficlent bond they were without remedy at law to
compel the county superintendent to accept their books,

We quote further from the same opinion: ™We cannot say

thet the pleintiff company complied with the statutes in
executing the requlred bond, end therefore we cannot say
that it is entitled to a peremptory writ of mandanmus to

compel the county superintendent to perform an sct which
he is not required to perform unless such a bond has in

fact been given."™

Boards of Educetlon ecquired more power Tregarding
curriculum in citiee of the first and second clesses, In
the clity of Topeka a peremtory writ of mendamus was brought
to compel the defendant president of the board of education
to slgn bonds for the ersction of & high school valued at
eighty-five thousand dollars. The lower court held that
bonds were illegael on the ground that it was beyond the
power of the Board of Educetion to issue bonds for High
School purposes. The Supreme Court issued the writ of man-
damus es prayed for., Sec, 2 and 3 from the Syllabus of

ik
the Supreme Court is as follows: Discretionary Powers---
The boards of education of cities of the first olass are
vested with large discretion in all matters perteining
to the menegement of the schools under their control.
What rules and regulations may best promote the interest

of the schools, and what branches shall be teught, other
then those expressly prescribed by the Statue for all
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1. Board of Education wv. Welch. 51 K. 792,1893.
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school districts, are matters left to the determination
of the directors of the boards; but they should always
keep in view the highest good of the schools. With the
discretionary powers of such officers, the courts will
not interfere, unless there has been such an abuse of
their discretion as works palpable injustice or injury.
Schools---Various Grades---The boards of education of
cities of the first class have the power to establish and
maintain various zrades or departments in city publie
schools, ineluding a high-school grade, or department.

A city of the first class 1s not exempt from the oper-
ation of the uniform text books law {chapter 179, of laws
of 1897) although they are under contract with publishers

of school texts when ihe law went into effect. A peremp-
1
tory writ of mandamus was awarded. In the opinion as
delivered by Allen J.: "The pretended contracts set
up in the answer of the defendant are utterly vold, and
furnish no defense to this action. It was and is the
clear duty of the defendant to cause the course of in-
struction in the public schools of Topeka to correspond
with thesystem adopted by the State Text Book Commission,
and to require and direct the use in the city schools of
the text books selected by the commission,"

The repetition of the Lord's Prayer and the twenty-
2

third Psalm is not religious worship in school., Green J.
presents the following in the opinion of the Court de-
livered by himself: "An examination of the cvidence con-
vinces us, as it convinced the learned judge who tried
the cause, that ihe exercisses of which plaintiff{ com-
plained were not a form of religious doctrine, There was
net the slightest effort on the part of the teacher to
inculate any religious dogma., She repeated the Lord's
Prayer and the twenty-third Pealm withoul response, com-
went, or remark. The pupils who desired gave thelr at-
tention and took part; those who did not were at liberty
to follow the wandering of their own imagination. The
only demend made of them wae that during these exercises
they should demean themselves in ihe saue orderly manner
required during their general studies.

In a test case Lo determine whether mausic might be
1. Stete v. Board of Education of the city of Topeke 59

K. 501 1898,
2, Billard v. Board of FEducation 69 K. 53 1904.



taught in schools as a part of the curriculum the Court

makes the following three contentions in their Syllabus:
1

"School-District Board---May Provide instructlion in Music.
Under the provisions of Sectlon 7478 of the General Sta-
tute of 1909 it is competent for a school-district board
to provide that other branches shall be taught than those
specifically enumerated in the seetion, and in the dis-
cretion of the board they may provide for instruction in
nmasiec by a qualified teacher. The uniform course of study
prepared by the state board of education for the common
schools of the state for the year of 1914, under the au-
thority of chapter 272 of the Laws of 1913, authorize the
teaching of music in such schools. It is within the dis-
cretion of the school-distirict boards whether all subjects,
including music, shall be taught by a single teacher or

to provide that music shall be taught by another teacher
provided such other possess the qualifications and au-
thority required by the school laws."

A uniform series of textbooks applies to all text-
books used in the public schools., Textbooks adopted up-
on any subject may be made up of books prepared by dif-
ferent authors provided the same textbook is adopted for
use in the same grade in all the public schools. It is
for the textbook commission, in its discretion, Jjudgment,
to determine whether or not textbooks by different authors
upon the same subject are so arranged is to permit them

tc be used connectedly. In an eriginal proceeding in

2
mandemus. In the opinion of the court as delivered by
Porter, J.: "This question as to whether the books by
different authors upon the same subject are so arranged
as to permit them to be used connectedly is a question
to be determined not by the Courts but by the State
Textbook Commission, which the legislature has created
for that purpose, giving the commission the power to
use their discretion in the selection of the series,
The demurrer is sustained and the writ denlied,."
1, Epley v. Hall 97 K. 549 19186.
5. state ex. rel. v. Textbook Commission, 87 ¥, 781, 1912
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A school board has no power to materially change the
course of study as prescribed by the State.

"A board of education of a cily has no power to adopt
and use in its schools other books then those adopted by the
State Textbook Commission, except such proper books of ref-
erence as may reasonably be used as such."

This is a direct quotation from the syllabus of the Couri.

Thus it is plain that the Court has maintained that the
law intended that each child should have the same quality of
textbook in a given grade in all schools.

The Court has maintained that the board of education,
chosen by the people, has the ability to provide a course of
study. The course of study in the opinion of the Court is not
a tople for open discussion at a scheool meeting.

A school district has the authority to add subjects to
its course of study including what is commonly known as a
high school course, The fact that the school district had
less than required valuation did not apply in the opinion

of the Court because the full course of hizgh school instrue-

tion had been organized a year prior to the enactment of a
z
=)

law which required the above valuation. When the Kansas
State Textbook Commission attempted to rescind an action
formally passed the Court upheld the right of the publisher
to recourse at law and no uncertain terms denounced the

subsequent actions of the Commission. We gquote atl length
1. The State, ex. rel,, v. Innes. 89 K. 169 1913,

2., The State, ex. rel, v, School District No. 2 Summer
County. 112 K. 67 1912,

3. Woodson v. School District 127 K. 651, 1929,
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from the Court's Report on the case. "On April 29 and 30,
1935, School Board Commissioners is session for purpose,
considered bids and texts. On April 30 the record of the
meeting shows the following: "---voted by ballot on a
textbook in Business Arithmetic, and Scocial-Fusiness Arith-
metic, Barnell-Max, published by Mentzer, Bush & Company,
This company's books received a majority of wotes case,
and was adopted by commission for use in the high schools
of Kansas for a period of five years."
##4#0n May 9, 1935, the secretary of the commission mail-
ed to plaintiff a letter enclosing for execution in du-
plicate a form of ccniract. The letter reads "at their
meeting last week the School Book Commission of Kansas
adopted your Social-Business Arithmetic for use in high
schools of Kansas, I am enclosing herewith contract made
out in duplicate which we will be pleased to have you sign
and return to us, One copy of the contract will be sign-
ed here and returned to you for your files,

#i5+%The Publisher went to much trouble and expense ito pre-
pare to print books and they sent complimentary copies

and notices to teachers,
##tThe Commission sent to all publishers whose texts

were adopted (39 in all) Including plaintiff, and to all
book dealers a printed list entitled
Books Adopted For Use in Kansas Schools
Beginning Sept., 1935

##4tCommission adjourned on April 20 to meet on May 27.

Cn that date motion was moved, carried and seconded

"That all steps toconsumation of centracts be suspend-

ed, pending further investigation from educational de-
partments of Kansas University, Kansas State Teachers
College of Emporia and Kansas State College.

Meeting adjourned to meet at call of chairman. MNet
June 8 recinded the resolution cf May 27 and adoptel the
following;

"That the commission reconsider its action in the
adoption of all text books made at the meeting of April 29
and 30, 1935, and that the commission substitute for those
adontions and extension of one year of the contracts made
ig 1230,

#ppit—--further consideration of adoption of Plaintiff's
books was an after thought."

stsun s bidder whose text had been adopted ought to know
promptly whether an adoption is final especially a formal-
1y promulgated adoption, and in the absence of a special
rule which plaintiff might learn about plaintiff was en-
titled to depend on the generally accepted parliamentary
practice which forms a part of our common knowledge, that

R R R e R

1, lentzer, Bush & Company v. The School Book Commission
of the State of Kansas, 442 K. 1935,
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rule which plaintiff might learn about plaintiff was en-
titled to depend on the generally accepted parliamentary
practice which forms a part of our common knowledge, that

a motlon to reconsider can be made only on the day the vote
to be reconsidered was taken, or on the next succeeding day,
a legal holiday or a recess not being counted as a day.
(Robert's Rules of Order 36)"

##EY=——the motion to reconsider on June 8 was wholly ir-
regular, and wis irregatory so far as it might affect plain-
tiff's rights."

#4344 The Commission's discretion over the sub ject of adoption
of text books was exhausted when 1t contracted with plain-
LLEE,

----"The duty to see that school have textbooks is a pub-
lic duty, plaintiff had a special private interest in the
perfornance of the contract. Nobody could tell how many
books could be sold, and plaintiff had no plain and adegquate
remedy in the ordinary course of law."

s#33:¢"The Court has a certain discretion in the matter of
caus ing writs of mendamus to be issued. In an apreal to the
courts' discretion the answer contsins a castigation by the
commission itself of its own conduct which is so sweepling
and severe the court does not care to publish it in the
Kansas Heports. There is ne¢ complaint of price of plaln-
ti°f's books, tut the expense to the public consequence. An
adoption of plalntlfl's books, which was all that involved
in this proceeding, will be somewhat larger than if texts
ten years old were used. The answer pleads that the new
books are much more desirable, both as to form of text and
subject matter. This being true, the public interest in
keeping down expense is outweighed by the parzmount public
interest in seeing thzt crgans of the state government keep
within the laws. (Harvey and Smith J. J., dissentingl)

The Court has made some very import:nt contributions
to education in these decisions concerning the curriculum,
textbooks, and appendazes, The Court has recognized their
value and it can truthfully be said that the court has been

"progressive" in its decisions,




CONCLUSION

The Supreme Court as interpreter of the law has kept
well abreast of public opinion. This does not mean that
the Court changed its principles but it does mean view-
peints were changed. Noticable changes are recognized in
reviewing the various cases. The Court is farther remov-
ed from public opinion than either of the other two branch-
es of government. It is nevertheless subject to the wish-
es of the people ih a democratic government.

The problem of discovering certain definite trends
and principles is an extremely difficult one and one that
perhaps the court itself could not explain.

The peonle of Kansas have, generally speading, made
great finanecial sacrifices in order to provide schools for
their children. They have not always shown wise judgment
in the expenditure of educational resources. Until 1937
they used one rather unfair method (unfair to the boys and
girls at least) of providing revenue for schools. The
source referred to is that of the general property tax.
Notwithstanding the fact that school districts have been
more than willing to levy high taxes schocl funds have been
inadeguate.

When the high school movement swept the nation in the
closing decades of the ninteenth century, Kansas readily

fell in line with the other states in providing free high
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CONCLUS ION
school instruction. There were various types of high schools
created from time to time as situations arose and occasions
demanded, but they are all supported financially in the same
manner as the one-rcoomed, single teacher school., General
property tax carried, and still carries the burden.

Law so vitally affects school people that they should
have a knowledge of the general principles governing the
operation, maintenance, and liabilities of the school.

Judge Lyon, of Wisconsin has well said, "Our system of
public schools necessarily involves the most delicate re-
lations between parents and children on the one hand, and
the school authorities on the othei.“ People and school
authorities are prone to blame the laws and the courts for
injustices occurring in education, In many instances, if
people were more familiar with the procedure, precedent,
and the principles of the courts, blame would be placed
where blame 1s due; and arcused public opinion would bring
about the Jdesired changes through legislation, However,
the courts need not be defended here, although it must be
sald that the courts usually have been splendid guardians of
the best interests of educztion.

e e e S e L R A e e e e

1. State ex. rel. Burfee v. Burton, 45 Wis, 150, 30 Am,
Quoted from Weltzin, Frederick J. The legal authority
of the public school P. 1 July 1930. The University
of North Dakota, School of Education. Bulletin No., 7.
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CONCLUSION
The supreme Court rendered many adverse decisions in regard
to school boards in the early history of the state. It
took much time and litigation to convince school boards that
were corporations as much as any other corporation (in some
respects). They could sue and be sued. They were to act as
a body and not indlvidually in making or breakling coniractis.
They were liable as any corporation for goods purchased.
Many cases were necessary to prone to electors and the lower
courts that school boards were agents of the people but not
subject to the whims of every disgruntled member of the dis-
trict, Once they were 2lected they were clothed with power
to act accordinz to law on matters within their authority.
As school district boards were supplanted by Boards of Edu-
cation in ecities they were glven mecre authority by the legis-
lature, became more liberal in its Interpretation of the pow-
ers of the Board of Education.

The Court has insisted upon the reasonable thing being
done when there was action. For illustration: The Court
ruled that absence ¢f strict parliamentary procedure did not
invalidate acts of a school board. But the fact that an in-
dividual was a member of the district board did not prevent
court sction being brought against him by a householder of
the district; on the other hand a disgruntled elector of a

school district could not prevent a school board from acting
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CONCLUSION

because of a mere technicality of law. The court has been
guided by the spirit of the law rather than the letter of
the law. The court maintained that the school building was
not a church, a gambling den, or for another private use,
The Court held the private use of a achool building in con-
flict with the State Constitution., But the payment of tui-
tion to pupils attending school is not using public funds
for private use,

However custom does not establish a precedent. The fact
that & school board member of an attached schoel district
8its on a Board of Education of a city does not make him a
member of the latter organization.

The Court makes plain the fact that when a law works a
hardship, the remedy is sol=ly with the legislature, who creat-
ed the law.

Where there is doubt the benefit of the doubt rests with
the school district.

School officers must not exceed thelir authority is plain
in decisions of the Court, But unless bad faith can be shown
an official act is above question, The Court 1insists on com-
mon sense, however, in officiel acts.

Fach child in the state should have equal educational
opportunity including uniform textbooks. The Court has in-

terpreted the law in such menner that curriculums may be ex-



CONCLUSION
panded with fear of litigation. It may be truly said that
the Court has been progressive educationally.

However, in conclusion the author does not want to in-
fer that the courts are faultless and above blame, Most of
the judges on the Court hedged on the gquestion of separate
schools for negroes, Granting the expediency of such a
plan the Court went at great length to prove was what the
face of it unjust. But on the whole the Court has been a
friend and ally to education and deserves more credit than

it receives.
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GLOSS ARY
defacto: actually; in fact; =--distinguished from de jure,
de jure: By right; by lawful title.

demurrer: A pleading which, assuming the truth of the matter
alleged by an opponent, sets up that it is in-
sufficient in law, or that there is some others
patent and materizl defect in the pleadings con-
gtitution a legal rezson for staying or dismiss-
ing the action.

injunction: Law. A writ or process granted by a court equiiy
and requiring a party te deo or forbear some act,

mandamus: (a) Originated in England, any of various ancient
prerogative writ issued to enforce performance of
a public duty. (b) l. A common-law writ similar-
ly used. 2. Any of various statutory proceedings
similarly used.

enjoin: (1) To command; charge, (2) Forbid; prohibit.

quasi: Law, qualifying something (mentioned) as being of a
certain kind of which it belongs only by operation
or constructicon of law and without reference to any
intent of the party in interest, as the obligee or
owner; etec.

writ: An order of a court to do or not to do some order of
the court or to carry out sone provision of the law,

per curiam; By the court.

ex. rel: By or on the relation, or information (of).

estop: To impede or bar by estoppel.

estoppel: A bar to one's alleging or denying a fact be-
cause of cone's previous action by the contrary has

been admitted, implied, or determined.

res judicata: A thing or matter finally decided on its merits
by & court of competent jurisdiction.
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